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TITLE II OF THE AMERICANS WITH DISABILITIES ACT

DISCRIMINATION IN PUBLIC SERVICES

1. INTRODUCTION: TITLE II OF THE AMERICANS WITH DISABILITIES
ACT, SUBTITLE A, 42 U.S.C. ' 12131 ET. SEQ.

1. Scope of discussion

1

di scrimnation by public entities on the basis of
di sability, enforced by the Departnent of Justice,
28 CF.R Part 35. See also, Departnent of
Justice, Title Il Technical Assistance Manual
Covering State and Local Governnent Prograns and
Servi ces

separate requirenents for public transportation
under subtitle B of Title Il, enforced by the
Department of Transportation, 49 CF. R Part 37.

2. Purpose of Title |

1

extends the anti-discrimnation requirenents of
Section 504 of the Rehabilitation Act to al
public entities, regardl ess of whether they
recei ve federal financial assistance.

prohibits (a) discrimnation against a "qualified
individual with a disability;" and (b) exclusion
of such individual fromparticipation in or deni al
of the benefits of services, prograns or
activities.

applies the rights, procedures and renedi es of
Section 505 of the Rehabilitation Act.

nodel s protections for individuals with
disabilities after civil rights protections for
ot her protected classes.

does not preenpt rights, renedies or procedures in
ot her federal |laws or other state |aws or conmon
law (tort clains) that provide greater or equal
protection. 42 U S.C. § 12201(b).



WHO IS PROTECTED AGAI NST DI SCRI M NATI ON: QUALI FI ED
| NDI VI DUAL WTH A DI SABI LI TY

1

Definition of "disability" -- 3prong definition that
tracks the Rehabilitation Act definition. 28 C.F.R §
35. 104.

1

2.
3.

imts one or nore major life activity of the

a physical or nental inpairnent that substantially
I
i ndi vi dual ;

a record of such an inpairnment; or

bei ng regarded as having such an i npairnent.

Definition of "physical or nental inpairnment”

1

physi ol ogi cal disorder or condition that affects
any of the body systens, as set out in the
regul ati ons.

ment al or psychol ogi cal di sorders.

regul ations list inpairnments as including, but not
l[imted to, contagious and non-contagi ous di seases
and conditions such as orthopedic, visual, speech
and hearing inpairnments, cerebral palsy, epilepsy,
muscul ar dystrophy, nultiple sclerosis, cancer,
heart disease, diabetes, nental retardation,
enotional illness, specific learning disabilities,
H V di sease (synptomatic and asynptomatic),

t ubercul osis, drug addiction and al coholism

Definition of "major life activities" and "substanti al
[imtation”

1

caring for one's self, perform ng manual tasks,
wal ki ng, seeing, hearing, speaking, breathing,

| earni ng and wor ki ng; reproduction under Bragdon
v. Abbott, 524 U.S. 624 (1998).

"substantial limtation" takes into consideration
degree of limtation and duration of inpairnent;
restricted as to the condition, manner or duration
under which the major life activity can be
performed in conparison to nost people.

Yeskey v. Conmmonwealth of Pennsylvania, 76 F
Supp. 2d 572 (M D. Pa. 1999), rigorous exercise is
not a major life activity; not as significant or




inportant as activities listed in the definition.

contrary to legislative history and EEOC and
Department of Justice gui dance, must consider the
effect of mtigating neasures, such as auxiliary
ai ds, nedications or conpensating behaviors that

i nprove or control the condition. Sutton v.
United Airlines, 527 U S. 471 (1999); and

Al bertsons, Inc. v. Kirkingburg, 527 U. S. 555
(1999).

4. Definition of "qualified individual with a disability"

1

5. Case

individual with a disability who neets the
essential eligibility requirenents for the receipt
of services or the participation in prograns or
activities, with or without --

1. reasonabl e nodi fications to rules, policies,
or practices;

2. the renoval of architectural, conmunication
or transportation barriers; or

3. the provision of auxiliary aids and services
--itens designed to provide effective
comuni cation to those with hearing, speech
and vision inpairnments. Exanples listed in
regul ati ons.

an individual who poses a direct threat to health
or safety of others is not "qualified"

1. "direct threat” is a significant risk to the
health or safety of others that cannot be
elimnated or reduced to an acceptable | evel
by a nodification of policies or procedures
or by provision of auxiliary aids.

2. determ nati on nade by an individualized
assessnment of (1) nature, duration and
severity of the risk; (2) probability that
the potential injury will occur; and (3)
whet her reasonabl e nodifications wll
mtigate the risk.

| aw
Toyota Mdtor Manufacturing, Kentucky, Inc. v.

Wllians, 122 S.Ct. 681 (2002), factory worker
wi th carpal tunnel syndronme and tendinitis was not




substantially limted in the major life activity
of perform ng manual tasks. |npairnent nust
prevent or severely restrict an individual from
doing activities that are of central inportance to
nost people’s daily |ives and inpact mnmust be
permanent or long-term Mnual tasks do not

i ncl ude occupation-specific tasks, but rather

t asks such as househol d chores, bathing and
brushi ng teeth, because those are central to nost
people’s daily lives. Evidence that plaintiff
could brush teeth, wash face, bathe, garden, fix
breakfast, do | aundry and cl ean house denonstrated
that inpairment did not severely restrict

per f ormance of manual tasks.

1. Court appears to adopt Social Security
di sability standard

2. If Court ultimately rules that “working” is
not a major life activity, no workpl ace-
related activity will be relevant to

disability inquiry.

Sutton v. United Air Lines, Inc., 527 U S 471
(1999), pilots with nyopic vision that was
corrected with glasses, but who were denied

enpl oyment because they could not neet defendants’
j ob requirenent for uncorrected vision, did not
satisfy definition of “individual with a
disability.”

1. i ndi vidual is not “substantially limted” if
t he physical or nmental inpairnment is
corrected by nedication or other measures;

2. determ nation nmust be individualized and
cannot rely on general characteristics of a
particul ar condition;

3. can establish coverage if corrective neasure
| eaves the individual substantially limted
or, under the “regarded as” prong, if the
nmeasure “cures” the individual, if the
entity/ enployer treats the individual as
substantially imted based on stereotypic
assunptions. Court did not address “record
of ” prong.

4. di squalification based on failure to satisfy
enpl oynment criteria that relate to physica
characteristics or medical conditions does



not mean the enpl oyer regards the individual
as di sabl ed; enploynent criteria that exclude
persons with certain conditions or
characteristics that either are not

i mpai rments or not substantially limting

i mpai rments do not violate the ADA

5. to prove substantial [imtation in “work”
must show unable to work in a broad class of
jobs, not just single job Iike a gl obal
pil ot.

Murphy v. United Parcel Service, Inc., 527 U.S.
516 (1999), nechanic whose high bl ood pressure was
controlled by nedication is not substantially
[imted in any major life activity; not “regarded
as” limted in mgjor life activity of work, even

t hough enpl oyer term nated himfromjob because
hi s bl ood pressure exceeded federal requirenents
to obtain comercial driver’s |license, because he
could performall mechanic jobs other than those
requiring the |icense.

Al bertsons, Inc. v. Kirkingburg, 527 U S. 555
(1999), driver’s ability to conpensate for
nmonocul ar vi sion through nodified behaviors
(subconsci ous adj ustnents) nust be considered in
determ ni ng whet her condition substantially
[imted particular driver.

Bragdon v. Abbott, 524 U. S. 624 (1998), on renand,
163 F.3d 87 (1% Cir. 1998), cert. denied, 526 U.S.
1131 (1999), an individual with HV infection is
covered under the ADA, even if the infection has
not reached the so-called synptomatic stage; the
virus is an inpairnment because it severely and
constantly danages the hem c and | ynphatic systens
upon infection and substantially imts the major
life activity of reproduction. Coverage nust be
determ ned on an individualized basis, no per se
disabilities; adm nistrative agency’s
interpretation entitled to Chevron deference, and
Rehabilitation Act standard sets the m nimum
protection under the ADA. (Title Ill case
chal I engi ng dentist’s refusal to perform procedure
on a woman with HV di sease.)

Post - Sutton:

1. EEQCC Instructions for Field Ofices:
Anal yzi ng ADA Charges After Suprene Court



Deci si ons Addressing “Disability” and
“Qualified,” (July 27, 1999)

1. if mtigating neasures are used, exam ne
whet her neasure fully or partially
controls the synptons or |inmtations of
t he inpai rnent and whet her mneasure
itself causes any limtations.

2. if mtigating neasures are used, exam ne
whet her individual had a record of a
disability prior to using such nmeasures
successfully and whet her entity/enpl oyer
was aware of the record or history.

1. according to EECC, enpl oyer does
not need to be aware of the record
for coverage purposes, but there
nmust be evidence that enployer
acted on the basis of the record or
hi story to prove discrimnation.

3. if first two prongs not satisfied,
det erm ne whet her adverse action was
based on belief that individual was
substantially limted based on fears,
stereotype or attitude about particul ar
condi tion.

Dadian v. Village of Wilnette, 269 F.3d 831
(7" Cir. 2001), wonman wi th osteoporosis that
caused a fenur fracture, total knee

repl acenent, conpression fracture of her
vert ebrae, degenerative disease of the
joints, and bal ance probl ens was
substantially limted in ability to walk;
wal ked very slowy and carefully but stil
subject to falls and injury.

Betts v. Rector and Visitors of the

Uni versity of West Virginia, 18 Fed.

Appx. 114, 2001 W. 1023115 (4" Cir. 2000),
plaintiff with a |learning disability, who was
deni ed adm ssion to nedical school based on
poor performance resulting fromhis
disability, was regarded as disabl ed;
university followed the recommendation of its
Learni ng Needs and Eval uation Center to
provi de the student with an accomodati on for
tests that it deened required under the ADA
and treated student as individual with a




di sability; but student was not substantially
limted in myor life activity of |earning;

hi story of academ c achi evenent and | earni ng
abilities denonstrates that he was not
restricted in |learning as conpared to the
average person in the general popul ation and
had devel oped copi ng nmechanisns to mtigate

| ear ni ng i npairnent;

Davis v. University of North Carolina, 263
F.3d 95 (4" Cir. 2001), student with

di ssociative identity disorder who was
renoved froma teacher certification program
was not regarded as substantially limted in
major life activity of work; at nost

uni versity perceived student as being unable
to performa single job - teaching - or a
narrower category of teaching jobs that

requi red unsupervi sed contact with children.
Al so not regarded as substantially limted
in mjor |ife activity of |earning because
university was willing to | et student enrol
in a master’s program w t hout obtaining
teacher certification.

Swanson v. University of G ncinnati, 268 F.3d
307 (6" Gir. 2001), nedical resident

term nated froma surgical residency because
of poor performance related to depression was
not substantially limted in sleep,

conmruni cation or concentration; nedication
mtigated the effect so that he was not
significantly restricted in conparison to the
average person. Resident was not
substantially limted in work because he

wor ked t hroughout his period of depression
and obtained and perforned well in another
surgi cal residency.

CGorman v. Easley, 257 F.3d 738 (8" Cir.

2001), cert. granted sub nom, Barnes V.
Gorman, 122 S.Ct. 865 (2002), paraplegic with
no control over legs or torso, who requires a
speci al ly desi gned wheel chair to keep him
upright, is an individual with a disability;

t he wheel chair provides sone nobility but is
not a device that corrects his disability.

Doe v. County of Centre, Pa., 242 F.3d 437
(37 Gir. 2001), child’s HV constitutes




10.

11.

di sability because it substantially limts
his major life activities of digestion,
wal ki ng and talking. Child receives

nouri shnment through a feeding tube and has
difficulty speaking and expressing hinself as
aresult of HV infection.

Krecka v. City of Chicago, 203 F.3d 507 (7"
Cr. 2000) (Title I), police officer with
depression who was treated with Prozac did
not have current disability because he had no
synpt ons when taki ng nedi cati on; not
“regarded as” di sabl ed because he was
permtted to retain job and, thus, not
substantially limted in major life activity;
Court agreed that plaintiff was subjected to
unjustified action based on his disability
but found no viol ation because he was not
covered under Act.

McKi bben v. Hamlton County, Chio, 215 F. 3d
1327 (6" CGir. 2000), corrections officer who
was term nated because he failed to
participate in a weight |oss programwas not
“regarded as” substantially Iimted in work;
no evi dence that defendants regarded his
weight as limting his ability to performa
cl ass of jobs or broad range of jobs in

di fferent categories.

Mul ler v. Costello, 187 F.3d 298 (2™ Gir.
1999), corrections officer not disabled
because inability to work as a corrections
officer did not constitute inability to work
in a class of jobs, and breathing was not
substantially |imted because nedication
controlled his asthma outside the work site.
(Implicitly overruled by Garrett).

Bartlett v. NY.S. Bd. of Law Exani ners,
2001W. 930792 (S.D.N. Y. 2001), on renmand from
226 F.3d 69 (2™ Cir. 2000), |aw school
graduate with dyslexia is substantially
l[imted in mpjor life activity of reading as
conpared to manner and conditions under which
nost peopl e read; unlike “nost” peopl e,
plaintiff has extrenme difficultly or cannot
read and wite quickly and automatically,
recogni ze words and letters automatically,
devel op a sight vocabulary and formletters
wi t hout consciously thinking about

10



12.

13.

14.

appearance. Coping strategies used to assi st
in reading did not mtigate limtations
because, whil e increasing decodi ng accuracy,
t hey had the negative effect of causing
fatigue which limted the anmount of tine she
could read, affected conprehensi on and
decreased an already slow reading rate.
Successful outcones in school do not
underm ne finding of disability because the
manner in which plaintiff achieved those

out conmes denonstrates that success resulted
fromcreativity in finding nethods to avoid
readi ng and hard work. Major life activity
of working is substantially limted by an

i mpai rment that prevents plaintiff from
passi ng bar exam needed to practice | aw,
because the varied jobs using |egal training
is a “class of jobs;” failure to accommodat e
i npai rent rather than innate know edge of
the | aw caused failure to pass bar.

Herschaft v. New York Board of Elections,
2001 W 940923 (E.D.N.Y.), prospective

candi date for public office with

schi zophrenia is not substantially limted in
major life activity of caring for self,
working or learning; inability to care for
self occurs only when individual suffers

br eakdown, whi ch has occurred sporadically
and is less likely to occur while under care
of physician and taking nedications.

Enpl oynment as a law librarian and conpl etion
of advanced educati on degrees denonstrates

i ndi vi dual not substantially limted in

| earni ng or worki ng.

Sims v. Gty of New York, 160 F. Supp.2d 398
(E.D.N. Y. 2001), Firefighter with diabetes
who was placed on permanent |ight duty while
taking insulin was regarded as substantially
[imted in work; precluded fromfull duty
service and denied a position as a supervisor
in the training departnment, which are only
avai lable to full duty firefighters.

Mnott v. Port Authority of New York and New
Jersey, 116 F. Supp.2d 513 (S.D.N. Y. 2000),
pregnancy is not a disability per se;
conplications from pregnancy may be

di sability under extrenely rare

ci rcunst ances, but no evidence that

11



plaintiff’s mscarriage constituted a
di sability.

15. Garcia v. S U NY. Health Sciences Center at
Br ookl yn, 2000 W. 1469551 (E.D.N.Y.), aff d,
2001 W. 1159970 (2™ Gir.) nedical student who
took Ritalin to treat his attention deficit
di sorder was individual with a disability;
even with mtigating neasure of nedication,
he was substantially limted in |earning.

16. Weixel v. Bd. of Education of the Gty of New
York, 2000 W. 1100395 (S.D.N.Y.), student
with chronic fatigue syndronme was not
i ndividual with disability; no evidence that
i mpai rment substantially limted her ability
to learn or significantly interfered with her
studies in eighth grade.

17. Katzowitz v. Long Island Railroad, 58 F
Supp.2d 34 (E.D.N. Y. 1999), individual’s
vision inpairnent did not substantially limt
his ability to see - had not sought
rehabilitation for problem was able to wal k
in public w thout assistance and engaged in
numer ous sports and househol d activities.

Pre-Sutton: summary finding of "individual with a
disability" with little analysis of effect on
major life activities (unlike the pre-Sutton
coverage issue in Title | enploynent cases).

1. Adel man v. Dunmire, 6 AD Cases 1190 (E. D. Pa.
1997), individual suffering fromarthritis,
degenerative disc disease with acute nuscle
spasns who is unable to performrepeated and
sedentary work on a regular basis or wal k
stairs or long distances neets definition.

2. Trovato v. Gty of Manchester, 992 F. Supp.
493 (D. N. H 1997), individuals wth nuscul ar
dystrophy that substantially limts their
ability to wal k nmeet definition.

3. Weaver v. New Mexico Human Services Dept.,
942 P.2d 70 (N. Mex. Sup. C. 1997),
individuals with disabilities who receive
state general assistance benefits are
regarded by State as substantially limted in
ability to work.

12



Pre-Sutton: nore detailed analysis in certain
cases.

1. Bi ngham v. Oregon School Activities Ass’n, 37
F. Supp.2d 1189 (D. O. 1999), injunction
vacated as noot by Binghamv. Ediger, 20 Fed.
Appx. 720, 2001 W. 1217701 (9™ Gir.), high
school student who had been di agnosed with
attention deficit disorder since sixth grade
and had academ c probl ens even though treated
with Ritalin was substantially limted in the
major life activity of |earning.

2. Price v. National Bd. of Medical Exam ners,
966 F. Supp. 419 (S.D. W Va. 1997), three
medi cal students with learning disabilities
do not neet definition, because they do not
suffer froman inpairnent that substantially
l[imts |life activity of learning in
conparison wth nost people.

3. Darian v. Univ. of Massachusetts, 980 F
Supp. 77 (D. Mass. 1997), nursing student who
suffered severe pelvic bone pain, uterine
contractions and pain, and back pain which
[imted her ability to participate in her
educational program walk, sit, sleep, learn
and perform manual tasks neets definition of
di sability, even though conditions resulted
from pregnancy.

4. Hernandez v. City of Hartford, 959 F. Supp.
125 (D. Conn. 1997), premature |abor, as
opposed to normal pregnancy, is a physical
i npai rment and genui ne issues of fact
regardi ng whet her condition substantially
l[imted ability to work.

finding of "qualified individual with a
disability" is also often summary because the
essential eligibility requirements for many public
services or activities are mninmal.

1. Pennsyl vani a Dept. of Corrections v. Yeskey,
522 U. S. 1086 (1998), prisoners are not
excluded from protection; |lack of specificity
inlaw reflects breadth not anbiguity;
eligibility for services does not require
vol untariness, so |aw can apply to
i ndi vidual s who are held against their wll.

13



Crawford v. Ind. Dept. of Corrections, 115
F.3d 481 (7th G r. 1997), prisoners cannot be
excl uded from ADA protection for purposes of
prison services on the basis of their

i ncarcerated status. Purpose of the ADA is
to elimnate discrimnation based on
disability. Prisoners with disabilities have
as nmuch interest in receiving the services
non- di sabl ed prisoners receive as individuals
with disabilities outside prison have in
recei ving services avail able to non-

i ncar cerat ed, non-di sabl ed individual s.

Raines v. State of Fla., 983 F. Supp. 1362
(N.D. Fla. 1997), inmates with disabilities
who cannot engage in work activities are
qualified to receive the maxi num anount of
incentive gain tinme, because the statute that
established the programdid not require
inmates to be able to participate in work
activities; regulations inplenenting the
program cannot define “qualified individuals”
as only those who can work, when that
definition denies neani ngful access to the
programto which they are entitled to

partici pate.

Schonfeld v. Gty of Carlsbad, 978 F. Supp.
1329 (S.D. Cal. 1997), as city residents with
mobility inpairnments, plaintiffs nmeet the
essential eligibility requirements for
recei pt of city services and participation in
prograns and activities.

10. In other cases, eligibility is central to service,
benefit or activity.

1

Al bertsons Inc. v. Kirkingburg, 527 U S. 555
(1999), DOT regqgul ations regardi ng visual
acuity established qualification standard
that was not nodified by an experinental

wai ver program for drivers wth nonocul ar

Vi si on.

Doe v. County of Centre, Pa., 242 F.3d 437
(3" Gir. 2001), HV positive child did not
pose a significant threat of transm ssion to
all other non-infected foster children

14



requiring placenent because risk of a pre-
pubescent girl or boy engaging in high risk
sexual behavior with infected child is renote
as is the risk of transm ssion through

physi cal contact; no risk of transm ssion
woul d exist with the placenent of a foster
child with disabilities who is unable to
engage in sexual or physical contact.

Bay Area Addiction Research and Treat nent,
Inc. v. City of Antioch, 179 F.3d 725 (9"
Cir. 1999), determ nation of whether

nmet hadone treatment program posed a threat to
the community nust be anal yzed under
“qual i fi ed individual” provision; mnust
det er m ne whet her i ndivi dual s obtaining
treatment pose a significant risk of a
serious nature.

Doe v. University of Maryland Medical System
Corp., 50 F.3d 1261 (4th G r. 1995),
neurosurgery resident who was term nated from
hi s residency program because of his HV
infection was not a "qualified individual
wth a disability," because he posed a
significant risk of harmto patients that
could not be elimnated by a reasonabl e
accommodation. Court deferred to
university's determ nation that restrictions
on types of surgery perfornmed and adherence
to universal precautions did not elimnate
risk.

Kirbens v. Womng State Board of Medi cine,
992 P.2d 1056 (Wo. Sup. C. 1999), doctor
wi th bipolar disorder not qualified because
he posed a direct threat to his patients.

Doe v. Rowe, 156 F. Supp.2d 35 (D. Muine
2001), individuals with nental illness who
have been denied the right to vote because
pl aced under guardi anship are qualified;

i ndi vi dual s understand the nature and effect
of voting.

Salcido v. Wodbury County, lowa, 119 F.
Supp. 2d 900 (N.D. lowa 2000), plaintiff with
denmentia who was commtted involuntarily to
mental health facility was qualified to have
county pay for placenment; county’s excl usion
of denentia fromreinbursable services inits

15



10.

Mental Heal th Services Managenent Plan did
not make plaintiff “unqualified;” the state’s
i nvoluntary comm tnent statute established
who was eligible for services, not the
county’s pl an.

Briggs v. Walker, 88 F. Supp.2d 1196 (D. Kan.
2000), essential qualification requirenent
for obtaining driver’s instruction permt was
denonstration via nedical certification that
appl i cant, who was wheel chair bound, could
operate the vehicle safely.

Pickering v. Gty of Atlanta, 75 F. Supp.2d
1374 (N.D. Ga. 1999), aff d w thout opinion
235 F.3d 1344 (11" Cir. 2000), correction

of ficer who could not expose self to risk of
physi cal trauma, because she took nedication
that thinned bl ood, was not qualified because
i nmat e supervision and ability to be exposed
to risk of physical trauma were essenti al
functions of position; no accomnmodati on was
avai l abl e to make her qualified because no
position that did not involve inmate

supervi sion was vacant and enpl oyer was not
required to keep her on light duty
indefinitely.

Bi ngham v. Oregon School Activities Ass’n, 37
F. Supp.2d 1189 (D. O. 1999), injunction
vacated as noot by Binghamv. Ediger, 20 Fed.
Appx. 720, 2001 W. 1217701 (9" Cir.), student
with learning disability that resulted in his
repeating one grade was “qualified” to
participate in interscholastic sports even

t hough he could not conply with the eight-
senester limt rule; rule was not essenti al
because students with learning disabilities
coul d obtain waiver for age and grade rul es

t hat served same purpose; Dennin v.
Connecticut Interscholastic Athletic

Conf erence, 913 F. Supp. 663 (D. Conn. 1996),
vacated as nmoot, 94 F.3d 96 (2d Cr. 1996),
ni net een-year old student with Downs Syndromne
was qualified to participate in

i nterschol astic swi mm ng even though he did
not nmeet the age requirenment, because a

wai ver of the age requirenment was a
reasonabl e accommodation that did not
fundanmental ly alter the program But see
Pottgen v. M ssouri High School Activities

16



Ass'n, 40 F.3d 926 (8th Cr. 1994); and
Sandi son v. M chigan Hi gh School Athletic
Ass'n, 64 F.3d 1026 (6th Cir. 1995)
(plaintiffs cannot neet the essential

requi renent of age, and waiver of age

requi rement would fundanentally alter
program); Aughe v. Shalala, 885 F. Supp.
1428 (W D. Wash. 1995) (AFDC age limt for
conpl eting high school to qualify as a
dependent was an essential qualification that
could not be waived or nodified w thout
fundanmental ly altering and inposing an undue
cost on the program)

11. Geist v. Norristown State Hospital, 1997 W
661097 (E.D. Pa.), aff d without opinion, 156
F.3d 1224 (3'“ Cir. 1998), cert. denied, 525
U.S. 1057 (1998), individual wth nmental
i1l ness who was involuntarily commtted to
hospi tal because of crimnal activity was not
qualified to be rel eased and serve in an
i ntegrated conmunity-based setting since he
poses “cl ear and present danger” to others.

12. Bullock v. Gonez, 929 F. Supp. 1299 (C D
Cal. 1996), issue of whether inmate and wife,
both of whom are HI V-positive, are qualified
to participate in conjugal visit program
cannot be resolved on a sumary j udgnent
notion; health concerns regarding
transm ssi on of communi cabl e di seases and
whet her that risk can be reasonably
accomodat ed by requiring the prison to nake
a nmedi cal determ nation about a visitor's
heal th are factual issues.

6. | ndi vi dual s who are statutorily excluded from
protection

1

i ndi vidual s who currently engage in the illegal
use of drugs, except such individuals cannot be
deni ed health services or services provided in
connection with drug rehabilitation. |ndividual
with a current al cohol problemis an "individual
with a disability" as well as an individual who
has a past drug problem is participating in a
supervi sed treatnent programor is erroneously
regarded as currently engaging in the illegal use
of drugs. 42 U.S. C § 12210; 28 C.F.R § 35.131.

i ndi viduals with sexual behavi or disorders,
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conmpul si ve ganbling, kleptomania or pyromania. 42
U S C § 12211; 28 C.F.R § 35.104.

| ndi vidual s and entities who face discrim nation
because of their relationship or association with a
di sabl ed i ndi vi dual have a cl ai munder the ADA. 28
C.F.R § 35.130(9).

1. | nnovative Health Systens, Inc. v. Gty of Wite
Plains, 117 F.3d 37 (2nd G r. 1997), substance
abuse treatnment programthat was denied a buil ding
permt to renovate a building in a new | ocation
because of its association with al cohol and drug
dependent clients states a claim

2. Ni ece v. Fitzner, 922 F. Supp 1208 (E.D. M ch.
1996), prisoner who was the fiancé of a deaf woman
states a claimfor the denial of equal phone
comuni cati ons based on relationship with an
individual with a disability.

3. WHO AND WHAT IS SUBJECT TO TITLE I'l1: ALL PROGRAMS, SERVI CES
AND ACTI VI TI ES PROVI DED BY A PUBLI C ENTI TY

1

Definition of "public entity" - any State or | ocal
government; any departnent, agency, special purpose
district or other instrunentality of a State or |ocal
governnent. 42 U. S . C § 12131.

1. Types of activities generally covered under Title
1, but beyond the reach of Section 504 because
they may not receive federal financial assistance:
courts, licensing, legislative facilities and
pr oceedi ngs.

2. Activities the public entity carries out directly
or through contractual relationships.

1. Johnson v. City of Saline, 151 F.3d 564 (6"
Cr. 1998), contracting to operate city cable
services is covered under Title Il

2. Association for Disabled Anrericans v. Gty of
Ol ando, 153 F. Supp.2d 1310 (M D. Fla.
2001), Cty subject to suit challenging
accessibility of prograns at City’s theater
and sports arena; city leases facilities to
various presenters and pronoters.

3. Janmes v. Peter Pan Transit Managenent, Inc.,
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1999 W 735173 (E.D.N.C.), public transit
authority may be liable under Title Il for
di scrimnation by private conpany that
provi des bus service under contract.

4. Deck v. City of Toledo, 56 F. Supp.2d 886
(N.D. Ohio 1999), sunmary judgnment granted in
part, denied in part, 76 F. Supp.2d 816 (N. D
Chio 1999), failure to oversee contractor’s
curb cut construction covered.

5. Reeves v. Queen Gty Transp., 10 F. Supp.2d
1181 (D. Colo. 1998), Title Il claimagainst
State Public Utility Conm ssion for issuing
certificate of public necessity to
transportation service that discrimnated
against individuals with disabilities
di sm ssed; the transportation service is not
an activity or program of the PUC and does
not becone such through certification, and
the discrimnatory action did not derive from
a PUC policy or requirenent.

6. Johanson v. Huizenga Holdings Inc., 963 F
Supp. 1175 (S.D. Fla. 1997), city and county
can be sued for the discrimnatory conduct of
its contractual partners that are subject to
Title I'll, which authorizes suit in
anticipation of a violation of Title IIl’s
new construction provision, even though Title
|1 does not confer sane protection.

Oficials of public entity acting in individual
capacities are not subject to suit. Al sbrook v.
City of Maunelle, 184 F.3d 999 (8" Gir. 1999) (en
banc), cert. granted, 528 U. S. 1146 (2000), cert.
di sm ssed, 529 U. S. 1001 (2000); Pathways
Psychosocial v. Town of Leonardtown, M., 133 F
Supp.2d 772 (D. Md. 2001); Shariff v. Artuz, 2000
WL 1219381 (S.D.N.Y.); Nucifora v. Bridgeport Bd.
of Education, 2000 W. 887650 (D. Conn.); Yeskey v.
Commonweal th of Pennsylvania, 76 F. Supp.2d 572
(MD. Pa. 1999); Mntez v. Roner, 32 F. Supp.2d
1235 (D. Col. 1999); Canpos v. San Francisco State
Univ., 1999 W. 1201809 (N.D. Cal); Neiberger v.
Hawki ns, 70 F. Supp.2d 1177 (D. Col o. 1999), affd
on other grounds, 246 F.3d 682 (10" Cir. 2001),

di sm ssed on remand, 150 F. Supp.2d 1118 (D. Col o.
2001), cert. denied, 122 S.Ct. 346 (2001); Wesley
v. Vaughn, 1999 W. 1065209 (E.D. Pa.), on remand,
2001 W 210285 (E.D. Pa.); Badillo-Santiago v.
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Garcia, 70 F. Supp.2d 84 (D. P.R 1999), dism ssed
by Badillo-Santiago v. Andreu-Garcia, 167 F.

Supp. 2d 194 (D. P.R 2001); but see Ni ece v.
Fitzner, 922 F. Supp. 1208 (E.D. Mch. 1996)
(official sued in individual and official
capacities permtted because nothing in ADA either
permts or prohibits).

Oficials of public entity may be subject to suit
in official capacity. Randolph v. Rodgers, 253
F.3d 342 (8" Gr. 2001) (underlying federa
statute relied upon in an Ex parte Young claim
need not provide explicit statutory authority to
sue a state official in official capacity);
Armstrong v. Wlson, 124 F. 3d 1019 (9" Gr.
1997), cert. denied, 424 U S. 937 (1998); Davis V.
California Health and Human Servi ces Agency, No. C
00- 2532 SBA (N.D. Cal. Dec. 21, 2001) (official
capacity suit is a suit against the entity of
which the official is an agent and is appropriate
means to vindicate federal rights); Navedo v.

Mal oney, 172 F. Supp.2d 276 (D. Mass. 2001); Doe
v. Rowe, 156 F. Supp.2d 35 (D. Mine 2001);
Berthelot v. Stadler, 2000 W. 1568224 (E.D. La.)
(officials dismssed in individual capacity but
retained in official); Thomas v. Nakatani, 128 F
Supp. 2d 684 (D. Hawai'’i 2000) (sanme); Mntez v.
Roner, 32 F. Supp.2d 1235 (D. Col. 1999) (sane);
Canpos v. San Francisco State Univ., 1999 W
1201809 (N.D. Cal.) (sane); Doe v. Mrshall, 882
F. Supp. 1504 (E.D. Pa. 1995) (suit against
col l ege professor in official capacity is
sufficient to denonstrate suit against public
entity); but see Walker v. Snyder, 213 F.3d 344
(7" Gr. 2000), cert. denied, 531 U.S. 1190
(2001); Anthony v. Gty of New York, 2001 W
741743 (S.D.N.Y.) (post-Garrett decision but
relied on pre-Garrett case |law that found no
reason to permt suits against official where

El event h Amendnent i mmunity existed); Hucks v.
Artuz, 2001 W 210238 (S.D.N.Y.) (no justification
for permtting claimagainst individual in

of ficial capacity where El eventh Anendnent

i mmunity does not bar suing state directly (pre-
Garrett decision)); Lewis v. New Mexico Dept. of
Health, 94 F. Supp.2d 1217 (D.N.M 2000), aff d on
other grounds, 261 F.3d 970 (10" Cir. 2001)
(official sued in official capacity not subject to
suit because definition of “public entity” does
not i nclude individuals.)
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Any governnent entity that falls within definition
is subject to suit, not just the | ocal governnent
itself. Smth-Berch, Inc. v. Baltinore County,
M., 68 F. Supp.2d 602 (D. Md. 1999), sunmary
judgnment granted, 115 F. Supp.2d 520 (D. M.

2000) .

State National Guard units are not subject to suit
under the ADA; mlitary units are not covered
under discrimnation statutes. Gordon v. Illinois
Ar ny National Guard, 215 F.3d 1329, 2000 W. 286091
(7" Gir.)

Federal governnment is not subject to suit under
Title I'l. Sarvis v. United States, 234 F.3d 1262
(2" CGir. 2000); Cellular Phone Taskforce v. FCC
217 F.3d 72 (2™ Gr. 2000), cert. denied, 531
U.S. 1070 (2001); Haynes v. Apfel, 2001 W. 950244
(D. Kan.) (Social Security Adm nistration).

Exanpl es of activities or policies

1

city's emergency reporting systemon streets:
Cvic Ass'n for the Deaf of New York Gty v.
Guliani, 915 F. Supp. 622 (S.D.N. Y. 1996) and 970
F. Supp. 352 (S.D.N. Y. 1997).

voting: Lightbourn v. Garza, 928 F. Supp. 711
(WD. Tex. 1996), revd on other grounds, 118 F. 3d
421 (5th Cr. 1997).

court facilities and proceedings: Duvall v. County
of Kitsap, 260 F.3d 1124 (9" Gr. 2001); Shotz v.
Cates, 256 F.3d 1077 (11" Gir. 2001); Soto v.
City of Newark, 72 F. Supp.2d 489 (D.N.J. 1999)
(weddi ng cerenony); and Adelnman v. Dunnire, 6 AD
Cases 1190 (E. D. Pa.1997).

guarantine requirenments: Crowder v. Kitagawa, 81
F.3d 1480 (9th Cir. 1996).

zoning: Bay Area Addiction Research and Treat nent,
Inc. v. Gty of Antioch, 179 F.3d 725 (9" Gir
1999); Ilnnovative Health Systens, Inc. v. Cty of
Wiite Plains, 117 F.3d 37 (2nd Cr. 1997);
Tsonbanidis v. Gty of West Haven, Connecticut,
129 F. Supp.2d 136 (D. Conn. 2001) and 180 F
Supp. 2d 262 (ruling on nerits); MX Goup, Inc. v.
Cty of Covington, 106 F. Supp.2d 914 (D. Ky.
2000); Discovery House, Inc. v. Consolidated City
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of Indianapolis, 43 F. Supp.2d 997 (N.D. Ind.
1999); Trovato v. Gty of Manchester, 992 F. Supp.
493 (D. N.H 1997); Cak Ridge Care Center v.
Raci ne County, Wsc., 896 F. Supp. 867 (E.D. Ws.
1995); but see Kessler Inst. for Rehabilitation,
Inc. v. Mayor and Council of Essex Fells, 876 F.
Supp. 641 (D.N.J. 1995); Robinson v. Gty of

Fri endswood, 890 F. Supp. 616 (S.D. Tex. 1995);
Moyer v. Lower Oxford Township, 1993 W 5489 (E
Pa.); and Burnhamv. Cty of Rohnert Park, 1992
672965 (N.D. Cal.).

D
WL

state and county prison activities: Pennsylvani a
Dept. of Corrections v. Yeskey, 522 U. S. 1086
(1998), state prisons fall squarely within
definition of a public entity, and they provide
many services and activities that benefit
prisoners. See also, Crawford v. Indiana Dept. of
Corrections, 115 F.3d 481 (7th Cr. 1997); dark
v. State of California, 123 F. 3d 1267 (9th Cr
1997), cert denied, 118 S. Ct. 2340 (1998);
Arnmstrong v. Wlson, 124 F.3d 1019 (9th G r

1997); Raines v. State of Florida, 983 F. Supp.
1362 (N.D. Fla. 1997); Love v. Wstville
Correctional Center, 103 F.3d 558 (7th G r. 1996)
(assuned); Saunders v. Horn, 960 F. Supp. 893
(E.D. Pa. 1997); Fennell v. Simons, 951 F. Supp.
706 (N.D. Chio 1997); Bullock v. Gonez, 929 F
Supp. 1299 (C.D. Cal. 1996); N ece v. Fitzner, 941
F. Supp. 1497 (E.D. Mch. 1996); detention and
correctional facilities are specifically covered
in the ADA Accessibility Guidelines for Buildings
and Facilities, 36 CF.R Part 1191; Yeskey
overturns Pierce v. King, 131 F.3d 136 (4" Cr
1997); Anpbs v. Maryland Dept. OF Public Safety,
126 F.3d 589 (4th Gr. 1997), cert. granted,
judgnment vacd and remd, 118 S.Ct. 2339 (1998);
Callaway v. Smith County, 991 F. Supp. 801 (E.D
Tex. 1998); White v. Colorado, 82 F.3d 364 (10th
Cir. 1996); Torcasio v. Miurray, 57 F.3d 1340 (4th
Cr. 1995), cert. denied, 116 S.C. 772 (1996).

heal th care program Anderson v. Dept. of Public
Wl fare, 1 F. Supp.2d 456 (E.D. Pa. 1998); and
Burns-Vidlak v. Chandler, 939 F. Supp. 765 (D
Hawai i 1996) .

wel fare and general assistance: Does 1-5 v.
Chandl er, 83 F.3d 1150 (9th Cir. 1996); and Ci vi
No. 95-00498 HG slip op. (D. Hawaii Jan. 26,
1996); and Weaver v. New Mexico Human Services
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10.

11.

Dept., 942 P.2d 70 (N. Mex. Sup. Ct. 1997).

soci al services and child protective services:
Adoption of G egory, 434 Mass. 117, 747 N E.2d 120
(Mass. 2001), services required to enabl e parent
to participate in the unification process are
covered under Title Il, but proceedings to

term nate parental rights are not “services,
prograns or activities;” and In re Anthony P., 101
Cal . Rept.2d 423 (Cal. App. 4" Dist. 2000).

police activities: Lee v. Gty of Los Angeles,
250 F.3d 668 (9" Gir. 2001); Hainze v. Richards,
207 F.3d 795 (5" Gir. 2000), cert. denied, 531

U S. 959 (2000), Title Il does not apply to police
of ficer’s on-the-street response to reported

di sturbances, even if calls involve individuals
with nmental disabilities, prior to the officer’s
securing the scene and ensuring no threat to
safety; Gohier v. Enright, 186 F.3d 1216 (10" Cir.
1999); Gornman v. Bartch, 152 F.3d 907 (8" Cir.
1998), transporting an arrested individual is an
activity covered under the ADA, relying on Yeskey;
Anthony v. Gty of New York, 2001 W. 741743
(S.D.N.Y.), response to 911 call and seizure of
person for psychiatric evaluation; Calloway V.

A assboro Dept. of Police, 89 F. Supp.2d 543
(D.N.J. 2000), investigative questioning in police
station distinguished fromquestioning in the
field, Lewis v. Truitt, 960 F. Supp. 175 (S.D

I nd. 1997), coverage if police knew or shoul d have
known person di sabl ed and arrested because of

| egal activity related to disability; but see
Rosen v. Mntgonery County, MD., 121 F.3d 154 (4th
Cr. 1997), arrest is not an activity within the
anbit of the ADA, but even if police were required
to provide auxiliary aids to deaf notorist, they
could not be required to do so before arrival at
the station house; and Patrice v. Mirphy, 43 F
Supp. 2d 1156 (WD. Wash. 1999), arrest is not a
service, programor activity that person can be
excl uded from or denied benefit of, except to the
extent person arrested because of conduct rel ated
to his disability.

prof essional licensing and testing: Hason v.

Medi cal Board of California, 2002 W. 206414 (9"
Cr.); Bartlett v. N.Y.S. Bd. of Law Exam ners,
156 F.3d 321 (2™ Cir. 1998), judgnent vacated and
remanded on ot her grounds 527 U.S. 1031 (1999);
and Ware v. Woming Bd. of Law Exam ners, 973 F.
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12.

13.

14.

Supp. 1339 (D. Wo. 1997), affd, 161 F.3d 19 (10"
Gr. 1998).

educati onal programat state university: Darian v.
Univ. of Massachusetts, 980 F. Supp. 77 (D. WMass.
1997) .

enpl oynent: Bledsoe v. Palm Beach County Soil and
Wat er Conservation District, 133 F.3d 816 (11lth
Cr. 1998), cert. denied, 119 SS.C. 72 (1998};
Hol mes v. Texas A & M Univ., 145 F.3d 681 (5" Cir
1998) (Title Il applied); Castellano v. City of
New York, 142 F.3d 58 (2™ Gir. 1998) (Title |
applied); Doe v. Univ. of Maryland Medical Sys.
Corp., 50 F.3d 1261 (4" Gir. 1995) (Title I
applied); Simms v. Cty of New York, 160 F

Supp. 2d 398 (E.D.N. Y. 2001);_Downs V.
Massachusetts Bay Transportation Authority, 13 F
Supp. 2d 130 (D. Mass. 1998); Magee v. Nassau
County Medical Center, 27 F. Supp.2d 154 (E.D.N.Y.
1998); Saylor v. Ridge, 989 F. Supp. 680 (E.D

Pa. 1998); Dominguez v. City of Council Bluffs,
lowa, 974 F. Supp. 732 (S.D. lowa 1997); Bracciale
v. Gty of Philadel phia, 1997 W. 672263 (E.D. Pa.
1997); Wagner v. Texas A & M Univ., 939 F. Supp.
1297 (S.D. Tex. 1996); but see Mrka v. City of
Langl ey, 2001 W. 868056 (9" Gir.) (volunteer
position); Holmv. WAshington State Penitentiary,
19 Fed. Appx. 704, 2001 W. 1153229 (9" Gir.);
Denton v. State of Arizona, 2001 W. 700598 (9'"
Cr.), cert. denied, 122 S. . 672 (2001);
Zimmerman v. State of Oregon Dept. of Justice, 170
F.3d 1169 (9" Cir. 1999) (plain language of Title
I 1 excludes coverage of enploynent, which is an
“I’nput,” not an “output, of a public agency),
petition for rehearing en banc denied, 183 F. 3d
1161 (9" Gir. 1999), cert. denied, 531 U.S. 1189
(2001); Decker v. City of Houston, 970 F. Supp.
575 (S.D. Tex. 1997), affd, 159 F.3d 1355 (5"

Cir. 1998); Koslow v. Commobnweal th of

Pennsyl vani a, 158 F. Supp.2d 539 (E.D. Pa. 2001);
Currie v. Goup Insurance Conm ssion, 147 F
Supp.2d 30 (D. Mass. 2001); Matteson v. Ohio State
Univ., 2000 W. 1456988 (S.D. Chio); dark v. Gty

of Chi cago, 2000 W. 875422 (N.D. 111.); Kvorjak v.
Mai ne, 2000 W 1224759 (D. Maine), affd, 259 F.3d
48 (1% Cir. 2001); and Patterson v. Illinois Dept.

of Corrections, 35 F. Supp.2d 1103 (C.D. II1I.
1999).

airport facilities: Coalition of Montanans
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15.

16.

17.

18.

Concerned Wth Disabilities, Inc. v. Gallatin
Airport Authority, 957 F. Supp. 1166 (D. Mont.
1997).

State lottery operations: Tyler v. Kansas Lottery,
14 F. Supp.2d 1220 (D. Kan. 1998).

State insurance plan: Rogers v. Dept. of Health
and Environnental Control, 174 F.3d 431 (4" Cir.
1999).

State interscholastic sports standards: Bi nghamyv
O egon School Activities Ass’n, 37 F. Supp.2d 1189
(D. O. 1999), affd in part, vacated in part, 20
Fed. Appx. 720, 2001 W. 1217701 (9" Gir.).

endorsenent allow ng for public funding: Pathways
Psychosocial v. Town of Leonardtown, 133 F
Supp.2d 772 (D. M. 2001).

4. WHAT PUBLI C ENTI TI ES ARE PRCHI BI TED FROM DO NG GENERAL
PROH BITIONS -- 28 C F.R § 35.130.

1. Actions taken with the intent or effect of
di scrimnating on the basis of disability.

1

Title Il prohibits intentional discrimnation as
wel | as actions that disproportionately inpact
individuals with disabilities. Al exander V.
Sandoval, 532 U. S. 275 (2001), (no private right
of action for disparate inpact discrimnation
under Title VI), does not Iimt the reach of Title
Il to intentional discrimnation.

1. Ability Center of Greater Toledo v. City of
Sandusky, 133 F. Supp.2d 589 (N.D. Ohio
2001), reconsideration denied, 2001 W
1739166 (failure to renove architectural
barriers), distinguishing Sandoval, Title |
statutory | anguage, 42 U S.C. § § 12131
(prohi bition against discrimnation), 12132
(definition of “qualified individual with a
disability), and 12133 (renedies),
denonstrates congressional intent to prohibit
di sparate inpact discrimnation and
regul ations i nplenment the statutory
directive. Rights and renedi es under
Rehabilitation Act incorporated under Title
1, and Suprene Court in Al exander v. Choate,
469 U. S. 287 (1985), stated that
Rehabilitation Act addressed both intentional
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and di sparate inpact discrimnmnation.
Legi sl ative history reveals intent to
invalidate all forns of discrimnation on
basis of disability.

2. Frederick L. v. Departnent of Public Welfare,
157 F. Supp.2d 509 (E.D. Pa. 2001),
regul ation that requires provision of
services in nost integrated setting
i npl enents statutory | anguage intended to
remedy discrimnation, such as the isolation
of individuals because of nental disability.
Title Il and Section 504, unlike Title VI,
prohi bit di sparate inpact discrimnation.

3. Access Living of Metropolitan Chicago V.
Chi cago Transit Authority, 2001 WL 492473
(N.D. IIl.), proof of intentional

di scrimnation not required to make out a
prima facie case of discrimnation under
Title Il and the Rehabilitation Act.
Sandoval does not bar action, but sinply
establ i shes that proof of intentional

di scrimnation required for an award of
conpensat ory danages.

Denyi ng services or benefits

1

Rashad v. Doughty, 4 Fed. Appx.558, 2001 W. 68708
(10" Cir.), failure to treat prisoner’s post-
traumati c stress syndrone does not violate Title
|1 because | ack of care was not based on

di sability; denial of services, including nedical
care, provided to other prisoners does state a
claimas well as failure to provide nedical care
based on disability.

Shirey v. Gty of Alexandria School Bd., 229 F. 3d
1143 (4" CGr. 2000), school board’'s failure to
have a plan for evacuating students with
disabilities fromschool buildings in an energency
deni ed students access to a program - safe
evacuation frombuilding - in violation of Title
I1; mnor errors in executing an evacuation plan

t hat was subsequently devised did not constitute
di scrim nation.

Bi r mi ngham v. Omaha School Dist., 220 F.3d 850 (8"
Cir. 2000), to prevail in Title Il and Section 504
cl aims based on educational services for children

with disabilities, plaintiff nust denonstrate that
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school officials acted in bad faith or with gross
m sj udgnent, relying on Hoekstra v. Indep. School
Dist. No. 283, 103 F.3d 624 (8" Cir. 1996);
school’s decision to graduate student, while
carried out in violation of |DEAs procedura

requi renents, was in her best interest and, thus,
not in violation of Title Il or Section 504.

Link, Inc. v. Gty of Hays, Kansas, 997 P.2d 697
(Kan. Sup.C. 2000), court upheld wit of mandanus
directing city to enforce ADA in new construction,
as required under state statute that requires
bui l di ng i nspectors to determ ne ADA conpliance in
i ssuing permts.

Rodriquez v. City of New York, 197 F.3d 611 (2™
Cr. 1999), cert. denied, 531 U S. 864 (2000),
failure to provide individuals with nenta
disabilities safety-nonitoring services as a
separate task within personal -care services under
Medi cai d program does not violate Title Il or
Section 504; no discrimnation because safety
nmonitoring is not a separate benefit provided to
any Medicaid recipient, and the ADA does not
guarantee a particular |evel of health benefits.
Court refused to consider whether separately
tasking safety-nonitoring is a reasonabl e
nodi fi cati on needed to enabl e persons wi th nental
disabilities to participate in personal-care
servi ces.

Nel son v. Mller, 170 F.3d 641 (6'" Gr. 1999),
right to “secrecy of the ballot” under State
constitution is satisfied by the State’s practice
of providing vision-inpaired voters an assi stant
to mark ballot; refusal to inplenent nethods for
voting wi thout assistant does not violate Title
.

Baird v. Rose, 192 F.3d 462 (4" Gr. 1999), to
prevail under Title Il, unlike Section 504 of
Rehabilitation Act, plaintiff need not prove that
di scrimnation was the “sol e” reason for the
adverse action, only a notivating reason; student
stated a claimby denonstrating that schoo

excl uded her from school perfornmance because of
her depression, even if her absenteeismal so

pl ayed a role in the decision.

Lincoln Cercpac v. Health and Hospitals Corp., 147
F.3d 165 (2™ Cir. 1998), transfer of specialized
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10.

11.

services for individuals with devel opnent al
disabilities to another |ocation does not violate
Title Il; plaintiffs not denied equal access to
any health service provided to non-di sabl ed, and
Acts do not guarantee a particular |evel of

nmedi cal care for persons with disabilities or
assure mai ntenance of services previously

provi ded.

Sl ager v. Duncan, 1998 W. 558764 (4" Cir.), no
evi dence that installation of speed hunps on the
street in which a person with a spinal condition
resi des denies access to transportation that is
avai |l abl e to non-di sabl ed person. Absence of
provi sion regarding speed hunps in DQJ Techni cal
Assi stance Manual is persuasive evidence that
speed hunps are not deened a prinmary
transportation barrier.

Davis v. Francis Howell Sch. Dist., 138 F.3d 754
(8" Cir. 1998) and DeBord v. Board of Education,
126 F.3d 1102 (8" Cir. 1997), cert. denied, 118
S.C. 1514 (1998), refusal to adm nister

nmedi cati on because prescription exceeded the
recommended daily dosage listed in the Physician’s
Desk Reference did not deny student benefit of
education programin violation of Title Il; policy
to limt medication was not based on disability
but rather concerns about potential harmto
student and liability.

Castellano v. Gty of New York, 142 F.3d 58 (2™
Cr. 1998), city's pension plan for police and
firefighters that provides supplenental benefits
for those who retire "for service" after working
20 years does not violate Title I or 1l, even

t hough sone disability retirees are excl uded.

Di sabl ed i ndi vi dual s who have worked 20 years can
retire for service or disability and are thereby
equal ly eligible for supplenental benefits,

wher eas no individual (disabled or non-di sabl ed)
who has not worked 20 years is eligible for

suppl enental benefits. Court relied on EECC
Notice about disability service retirenent plans
that permtted enployers to offer a disability
retirement plan that provides |ower benefits than
service retirenent plan because they are two
separate benefits that serve different purposes.
Discrimnation if a person with a disability is
deni ed access to a plan or its benefits that is
available to others; i.e. requiring disability
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12.

13.

14.

15.

16.

retiree to take disability benefit instead of

ot her benefit to which entitled, making disabl ed
i ndi vi dual work nore years to get service
retirement plan or unequal cost-of-Iiving

i ncreases.

| nhovative Health Systens v. City of White Pl ains,
117 F.3d 37 (2™ Cir. 1997), grant of prelimnary
i njunction upheld because plaintiffs likely to
prevail on claimthat city denied building permt
to substance abuse treatnent program because it
did not want individuals with alcohol and drug
problens treated in its downtown area. Evidence
of discrimnation: intended use conforned to
zoning district uses, simlar counseling services
| ocated in same building, city overrode its
bui | di ng conm ssioner's finding that use
conformed, and comrunity opposition based on

ani nus toward al cohol and drug-dependent

i ndi vi dual s.

Love v. Westville Correctional Center, 103 F. 3d
558 (7th Cir. 1996), prison inmte who was
qguadri pl egic and was housed in infirmary unit was
deni ed access to prison services, including

subst ance abuse, education, religious and
transition prograns, in violation of Title I

Crowder v. Kitagawa, 81 F.3d 1480 (9th Cr. 1996),
120- day quarantine requirenent for dogs, cats and
other animals comng into the state is a policy or
procedure that denies visually-inpaired persons
meani ngf ul access to state services, prograns and
activities because of their disability.

Modi fications to the rule for guide dog owners do
not provi de neani ngful access, because gui de dogs
cannot come into physical contact with other
humans or dogs.

Does 1-5 v. Chandler, 83 F.3d 1150 (9th Cr

1996), state's General Assistance programthat
provided unlimted benefits to individuals with
chil dren, but capped benefits for individuals with
disabilities at one-year, did not violate Title
1. Individuals with disabilities denied
unlimted benefits because did not have children,
not because of disability. State can establish
two prograns serving the needy with different
benefits wi thout violating the ADA.

Tsonbanidis v. Gty of Wst Haven, 180 F. Supp.2d
262 (D. Conn. 2001), city intentionally
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18.

19.

20.

di scri m nated agai nst group recovery hone by
denyi ng special use permt to locate in single-
famly dwelling zone and engagi ng i n unprecedented
enf orcenment of zoning code violations; actions

al so had discrimnatory effect by preventing

i ndi viduals in recovery from al cohol and drug
dependence the ability to live in a single-famly
nei ghborhood. Fire district’s enforcenent of
provi si ons governi ng boardi ng houses to group
homes, which required prohibitively expensive
nodi fications to dwelling and installation of
sprinkler system alarns and firewall, had a
discrimnatory effect on the basis of disability.

Project Life, Inc. v. dendening, 139 F. Supp.2d
703 (D. Md. 2001), State’s refusal to enter |ease
with drug treatnent programfor the rental of a
berth for a ship that woul d provide services to
wonen in recovery from drug dependence vi ol at ed
Title I'l; state officials acquiesced to el ected
of ficials’ opposition to having programs
prospective clients in “their backyard.”

Doe v. Rowe, 156 F. Supp.2d 35 (D. Miine 2001),
denial of right to vote for persons with nental
i1l ness placed under guardi anship violates Title
.

MX G oup, Inc. v. Gty of Covington, 106 F.
Supp. 2d 914 (D. Ky. 2000), ordinance that inposes
bl anket excl usi on of nethadone treatnent prograns
fromcity is facially invalid.

Salcido v. Wodbury County, lowa, 119 F. Supp.2d
900 (N.D. lowa 2000), county’s excl usion of

i ndividuals with denentia fromits Mental Health
Servi ces Managenent Plan and, thus, refusal to pay
for residential services in a state nenta

facility to which plaintiff was involuntarily
commtted, violated Title Il; no justification for
defining “mental illness” for purposes of

rei nbursenent differently than the termis defined
in the involuntary commtnent statute, and county
is prohibited fromexcluding persons with specific
disability fromits reinbursenment plan. Court
rejects county’s contention that no discrimnation
exists if all persons with denentia are excl uded
from coverage; O nstead stands for principle that
discrimnation is actionable even if it is only
bet ween nenbers of a protected class.
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22.
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24.
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26.

27.

Smith-Berch, Inc. v. Baltinmore County, M., 115 F
Supp. 2d 520 (D. Md. 2000), hearing requirenent

i nposed sol ely on net hadone treatnment prograns
violated Title Il; requirenent inposed

di sproportionate burden on individuals with

di sabilities and was not necessary to county’s
zoni ng schene.

Glvin v. Cook, 2000 W. 1520231 (D. O.), inmate’s
claimthat prison failed to provide adequate

nmedi cal treatment is not covered under ADA or
Rehabilitation Act, but rather under the Eighth
Amendrent .

Onens v. Chester County, 2000 W. 116069 (E. D
Pa.), ADA requires prison to nmake inmate’s
crutches avail able to hi mwhen appropriate; court
refused to dism ss inmate’s claimthat prison
violated his right to participate in services,

i ncluding getting neals and using phones, by
denyi ng use of crutches.

Mcek v. Gty of Chicago, 1999 W 966970 (N.D.
I11.), Title Il does not prohibit city from
provi di ng i nsurance policy that excludes coverage
for hearing aids, while providing coverage for

ot her nedi cal equi pnent, or coverage for speech

t herapy for permanent, chronic conditions but
provi des therapy for conparable conditions for
non- di sabl ed i ndi vi dual s.

Haml yn v. Rock Island County Metro. Mass Transit,
986 F. Supp. 1126 (C.D. II1l. 1997), bl anket

excl usion of disabled individuals with AIDS from
the reduced fare program as evidenced in the
application form violates Title I

Raines v. State of Fla., 983 F. Supp. 1362 (N.D
Fla. 1997), regulation that renders inmates with
disabilities ineligible to receive maxi num anount
of incentive gain time because they are not

avail able to work violates Title II.

Gvic Ass'n of the Deaf of New York Gty v.
Guliani, 915 F. Supp. 622 (S.D.N. Y. 1996) and 970
F. Supp. 352 (S.D.N. Y. 1997), renoving street

al arm boxes w thout replacing themw th an
alternative notification system deni es heari ng-
inpaired ability to report energencies fromthe
street. Accessible public phones are not
avai |l abl e on the street and requiring individuals
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to use honme or office TDD s denies ability to
report fromstreet. City’s plan to use one-button
energency response systemin pilot area does not
provi de access to the maxi num extent feasible in

violation of Title Il, but reduction in nunber of
al arm boxes is permtted because alarmsystemis
still “readily accessible.”

Clark v. State of California, 1996 W. 628221 (N.D
Cal.), plaintiff, devel opnentally disabl ed
prisoner with low |l.Q who could not read or wite
stated claimunder Title Il, because he was denied
nmedi cati on because of his disability, denied

pl acenent in a programfor prisoners with nenta
retardation, and was nore |likely than non-di sabl ed
pri soner to be placed in isolation for violation
of prison rules because of inability to conply.

Provi di ng unequal opportunity to participate in or
benefit fromactivities, services, or benefit

1

Doe v. County of Centre, Pa., 242 F.3d 437 (3"
Cr. 2001), County’s bl anket policy requiring

di scl osure of HV condition of foster parents’
child to parents or guardians of non-infected
foster children prior to placenent in the honme not
justified under direct threat exception; no

i ndi vidual i zed determ nation of risk nade and
significant risk would not exist with the

pl acenent of some chil dren.

Rogers v. Dept. of Health and Environnental
Control, 174 F.3d 431 (4" Gr. 1999), provision of
nore generous long termdisability benefits for

i ndi viduals with physical disorders than for those
with nental disorders does not violate Title Il
because benefits progranms are not required to
provi de precisely the same benefits to all cl asses
of disabl ed individuals; safe-harbor provisions in
§ 501(c) does not require insurance plan sponsor
or admnistrator to justify separate
classification of nmental disability with actuari al
dat a.

Randol ph v. Rodgers, 170 F.3d 850 (8" Gir. 1999),
rehearing en banc denied, 253 F.3d 342 (8" Cir
2001), inmate with profound hearing | oss denied
meani ngf ul access to prison disciplinary
proceedi ngs when requests for interpreter denied;
nmust determ ne whet her provision of interpreter
was a reasonabl e accommopdation in prison context.
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(On remand, Court refused to dismss claimfor
prospective injunctive relief against prison
officials in official capacity, and decision
uphel d on appeal, 253 F.3d 342 (8" Gir. 2001).

Currie v. Goup Insurance Conm ssion, 147 F

Supp. 2d 30 (D. Mass. 2001), long-termdisability
i nsurance plan that cut off benefits after one
year for persons with nental illness who had been
treated on an out-patient basis but continued
benefits beyond one year for those with nental

il ness who had been hospitalized did not violate
ADA; classification was rationally related to

pur pose of pronoting a sustainable plan and
extensi ve consul tations about viability of
expandi ng nental health coverage denonstrate that
final decision was in accordance with practi cal
underwiting experience.

Wesl ey v. Vaughn, 2000 W. 1308798 (E.D. Pa.),
summary judgnent denied in part, granted in part,
2001 W 210285 (E.D. Pa.), prison practice of

| ocki ng shower doors with inmates inside has

di sparate inpact on individuals with asthma by
creating health risk that is not inposed on non-
asthmatic individuals, and, thus, inmate states
Title I'l claim

Soto v. Gty of Newark, 72 F. Supp.2d 489 (D.N.J.
1999), nunicipal court’s refusal to provide an
interpreter for the weddi ng cerenony of a hearing-
i npai red coupl e deni ed equal opportunity to
benefit from service, because couple could not
hear the vows or understand the judge.

McNally v. Prison Health Services, 46 F. Supp.2d
49 (D. Me. 1999), sunmary judgnment denied to
county jail where evidence denonstrated that it

i npl emrented nedi cation policy for HV infected
det ai nees whi ch denied themi mredi ate access to
prescribed nedications, while providing detainees
wi th other nedical conditions nedication upon
request.

Conway v. Standard Insurance Co., 23 F. Supp.2d
1199 (E. D. Wash. 1998), state enployer’s

di sability insurance policy that provides nore
[imted benefits for individuals with nental

i mpai rments than those with physical inpairnments
does not violate Title I
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10.

Weaver v. New Mexico Human Services Dept., 942
P.2d 70 (N. Mex. Sup. C. 1997), limting duration
of general assistance benefits to individuals with

disabilities violates Title Il because disability
is the criterion used to determ ne which
reci pients’ benefits would be tinme- limted and

those that would not be. State general assistance
programis a single program not three distinct
prograns, and |aw requires equival ent benefits for
individuals with and without disabilities within a
si ngl e program

Does 1-5 v. Chandler, Cvil No. 95-00498 HG slip
op. (D. Hawaii Jan. 26, 1996), state's Ceneral
Assi stance programthat |imted duration of
benefits for individuals with al cohol and drug
disabilities to six nonths, but provided benefits
for one-year to those with other disabilities,
violated Title I1.

Provi di ng separate or segregated services unl ess
necessary to ensure equal opportunity -- discrimnate
based on severity of disability

1

Wllians v. Wasserman, 164 F. Supp.2d 591 (D. M.
2001), under A nstead, individuals wth traumatic
brain injuries and devel opnental disabilities are
di scrim nated against on the basis of disability
if they remain unjustifiably institutionalized
despite eligibility for community-based treatnent.

Hahn ex rel. Barta v. Linn County, IA 130 F
Supp. 2d 1036 (N.D. lowa 2001), continued provision
of auxiliary aids to persons with disabilities by
a programserving only disabled individuals, while
di scontinuing the single effective comunication
nmodal ity for a client with autism raised claim
for discrimnation based on severity of

di sability.

Craner v. Chiles, 33 F. Supp.2d 1342 (S.D. Fla.
1999), unlawful to operate Medicaid programin a
manner that results in the segregation of
individuals with disabilities; under funding the
Home and Communi ty- based wai ver program forced
individuals into institutional care and deni ed
meani ngful choice in living arrangenent.

Cabl e v. Departnent of Devel opnental Services, 973
F. Supp. 937 (C.D. Cal. 1997), Title Il prohibits

34



di scrimnation on the basis of severity of a
person’s disability; permtting discrimnation
anong individuals with disabilities conflicts with
t he purpose of the ADA

5. Messier v. Southbury Training School, 1999 W
20910 (D. Conn.); 916 F. Supp. 133 (D. Conn.
1996), failure to consider severely disabled
residents for community placenment based on the
degree of their disability provides claimunder
Title I1.

Denyi ng participation in regular program even if
reasonabl e belief that person cannot benefit fromit

Failing to reasonably nodify prograns, practices or
procedures or provide auxiliary aids necessary to avoid
di scrim nation based on disability

1. PGA Tour, Inc. v. Mrtin, 532 U. S. 661 (2001),
failure to waive “wal ki ng rul e” viol ated
reasonabl e nodi fication requirenent under Title
I11; waiver would not fundanmentally alter gane
since it would not alter an essential aspect of
gol f ganme and would not give golfer with
di sability an advantage over others. In dicta,
Court discussed nodification analysis, noting that
t hree questions must be consi dered: whet her
requested nodification is reasonable; whether it
i s necessary for disabled individual; and whet her
it would fundanentally alter nature of activity at
i ssue. Facts of case will dictate which question
nmust be answered first as each has no greater
priority than others.

2. Onstead v. L.C. by Zinring, 527 U. S. 581 (1999),
in context of placing persons with disabilities in
comunity based settings, reasonable nodification
requirenent net if State denonstrates it has a
conprehensi ve, effectively working plan for
placing qualified individuals in | ess restrict
settings and a waiting |ist that noves at a
reasonabl e pace not controlled by State’s efforts
to keep institutions fully popul ated. Fundanent al
alteration standard (not defined in Title Il or
1) can be met by a showing that, in the
al I ocati on of available resources, inmediate
relief for individuals seeking placenment in
comunity woul d be inequitable given State’s
responsibility to care for a |large and diverse
popul ati on of individuals with nental
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disabilities. State nust have |l eeway to maintain
a range of services and adm nister services in an
even- handed way.

Duval | v. County of Kitsap, 260 F.3d 1124 (9" Gir
2001), reversal of grant of summary judgnment in
favor of county and court adm ni strator where

evi dence denonstrated that Court officials denied
i ndi vidual with severe hearing inpairnent
auxiliary aid - videotext display - that was
necessary to participate in court proceeding.
County did not give due consideration to

i ndi vidual’s requested auxiliary aid and did not
investigate its availability, even though it was
informed that the acconmodati ons provided - an
assistive listening device and assignhnent to
courtroom desi gned for hearing-inpaired

i ndividuals - did not enable himto participate
equal ly in the proceeding.

Dadian v. Village of Wlnette, 269 F.3d 831 (7'
Cr. 2001), upheld jury verdict against village
for failing to reasonably nodify zoning standard
by denying permt for a curb cut for a front
driveway; nodification would not inpose

adm ni strative costs or conflict with the purpose
of the zoning ordi nance but would aid honme owner
who had difficulty wal king and tw sting and

t ur ni ng.

Wight v. Guliani, 230 F.3d 543 (2™ G r. 2000),
disability statutes require that reasonable
accommodat i ons be nmade to ensure neani ngful access
to services that are provided, rather than the
provi sion of substantively different services, no
matter how great the need for those services;
prelimnary injunction denied to individuals with
H V who chal l enged city’s failure to provide
energency housing that accommopdated their

di sability.

Arnstrong v. Davis, 215 F.3d 1332 (9" Cir. 2000),
in prison setting, standard for determ ning

whet her proposed accommodati on conplies with ADA
i s not undue burden standard, but rather
constitutional standard of reasonabl eness, set
forth in Turner v. Safley, 482 U S. 78 (1994);
prison systems proposed Disability Placenent Pl an
for housing inmates with disabilities in
appropriate facilities and screening process for
identifying those with disabilities satisfied ADA
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11.

because plaintiffs could not denonstrate that they
wer e unreasonable. Court nust conply with the
Prison Litigation Reform Act in issuing injunctive
relief in ADA case.

Hai nze v. Richards, 207 F.3d 795 (5" Gir. 2000),
cert. denied, 531 U. S. 959 (2000), Title Il does
not require police officer to use less than
reasonabl e force to defend self against person
advancing with a knife, even when police had been
told that person was nentally ill; after scene
secure, police did have an obligation to
reasonabl y accommodat e person in handling and
transporting himto nental health facility.

Bay Area Addiction Research and Treatnent, Inc. v.
City of Antioch, 179 F.3d 725 (9" Cir. 1999),
district court erred in inposing reasonabl e

nodi fication requirenment in a zoning

di scri m nati on case where chal | enged zoni ng

ordi nance was facially discrimnatory;

nodi fication to a facially discrimnatory

ordi nance woul d require renoval of the

di scrim natory provision, which would
fundanmentally alter the program

Wwng v. Regents of the Univ. of California, 192
F.3d 807 (9" Cir. 1999), sunmary judgnent for

uni versity reversed where evidence indicated that
it denied nedical student with [earning disability
an accommodation it had previously provided that
had enabled himto performsatisfactorily and had
not | owered academ c standards.

Zukle v. Regents of the Univ. of Calif., 166 F. 3d
1041 (9" Gir. 1999), university provi ded nmedi cal
student with learning disability reasonabl e
accommodation by offering double tine to take
exans, note-taking services and audi o cassettes,
perm ssion to retake courses and proceed on a
decel erated pace; not required to permt student
to di scontinue one clinical programor cut
hospital hours to permt studying.

Menmer v. Marin County Courts, 169 F.3d 630 (9'"
Cir. 1999), failure to provide litigant with

vi sual inpairnment a reading assistant during pre-
trial phase did not violate accomnmpdati on

obl i gati on because pre-trial proceeding did not

i nvolve activities for which plaintiff needed
assi stance; refusal to provide particul ar

assi stant was not unreasonabl e.
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13.
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15.

16.

17.

Forest Gty Daly Housing, Inc. v. Town of North
Henpstead, 175 F.3d 144 (2™ Gr. 1999), town not
required to issue a building permt that would
enabl e assisted living facility to locate in a
particul ar zone because no residential uses are
permtted in that zone. Mdifications required to
provi de equal opportunity to those afforded
persons w thout disabilities.

Doe v. Pfromer, 148 F.3d 73 (2™ Gr. 1998), state
vocati onal educational services programdid not

vi ol ate accommodation obligation by refusing to
provide tailored vocational services; such
nodi fi cati ons woul d not serve the purpose of
provi di ng services that non-di sabl ed receive and
nei ther ADA nor Rehabilitation Act establish an
obligation to neet a disabled person’s particul ar
needs vis-a-vis the needs of other individuals
with disabilities.

DeBord v. Board of Education, 126 F.3d 1102 (8"
Cr. 1997), offer to nodify school schedule to
permt student to receive nedication at hone or
have parents adm ni ster medication at school was a
reasonabl e accommodati on; adm ni stering nedication
in excess of the dose permtted under school
policy would i npose undue burden to verify safety.

Li ghtbourn v. Garza, 118 F.3d 421 (5th Cr. 1997),
Secretary of State had no obligation to solicit
and approve voting equi pnment that ensures conplete
secrecy of ballot for visually inpaired voters
absent evidence that Secretary refused to approve
the use of such equi pnment; Secretary has no
obligation to nake all state voting |ocations
accessible to nobility-inpaired voters, because
Secretary’s duty under state law to ensure
uniformty of voting practices does not inpose
obligation to nake | ocations conply with ADA
requirenents.

Weinrich v. Los Angeles County MIA, 114 F.3d 976
(9th Cir. 1997), transit authority not required to
nodi fy nedical recertification requirenent of its
Reduced Fare Program for individual who could not
afford to get nedical update. |Individual denied
benefit not on the basis of his disability, but
because of financial circunstances.

Crowder v. Kitagawa, 81 F.3d 1480 (9th Cr. 1996),
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19.

20.

case remanded to district court for determ nation
of whether plaintiffs' proposed alternatives to
the state's quarantine policy are reasonable

nodi fication. Court nust determ ne whet her
alternatives are reasonable rather than defer to
state's assertion that the | egislature considered
alternatives and rejected them

Wsconsin ex rel. Briskets v. City of Madison, 248
Ws.2d 297 (Ct. of Appeals 2001), waiver of

di stance requirenment for community |iving
arrangenment for adol escent boys in juvenile
justice systemnot required under acconmmodati on
obligation; youth did not need to reside in
community |iving arrangenent because of juvenile
justice status, not disability, and, thus, not
entitled to a waiver.

Tsonbanidis v. Gty of West Haven, 180 F. Supp.2d
262 (D. Conn. 2001), city’s denial of special use
exception to group recovery honme to locate in
single-fam |y nei ghborhood viol ated nodi fication
obl i gati on; accommodati on was reasonabl e because
group hone operated like a single-fam |y residence
and individuals needed to live in single-famly
district renoved fromareas in which al cohol and
drug coul d be easily accessed; accommodati on was
necessary for plaintiffs’ recovery and, w thout
it, they would be excluded fromsingle-famly
resi dence districts; and accommodati on did not
fundanmental ly alter zoning schenme or nei ghborhood
because no evidence of that group recovery hone
woul d i npose greater burden on city services than
ot her dwellings of simlar size or that residents
posed safety threat.

Herschaft v. New York Board of Elections, 2001 W
940923 (E.D.N.Y.), tine extension for filing

nom nating petition for independent candi date not
reasonabl e; would require Board to violate a state
statute requiring signatures to be gathered and
submitted within a certain tinme frame. Even if
time frane were not mandated by | aw, extension
woul d al so fundanmentally alter el ection process
because it would require two different schedul es
for independent candi dates. See also, A v. New
York Board of Elections, 99 F. Supp.2d 258
(E.D.N. Y. 2000), affd in part, revd in part, 234
F.3d 1262 (2™ Cir. 2000), cert. denied, 531 U S.
1078 (2001).
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Wsconsin Correctional Service v. Cty of

M | waukee, 173 F. Supp.2d 842 (E.D. Wsc. 2001),
zoni ng board’s refusal to consider reasonabl e

nodi fications to its four standard deci si on-maki ng
criteria when deciding whether to grant a speci al
use permt to provider of nmental health services
violated Title Il. Zoning Board had authority to
consider nodifications even if not authorized to
do so because federal |aw supercedes state | aw.

Henrietta D. v. Guliani, 2000 W. 1617379
(E.D.N.Y.), appeal dismssed, 246 F.3d 176 (2™
Cr. 2001), city agency established to ensure that
individuals with H'V had access to public

assi stance prograns failed to provide
nodi fi cati ons necessary to achi eve neani ngf ul
access to those prograns; nodifications, including
I ntensi ve case nmanagenent and | ower case manager -
to-client ratios, (which were required in the | aw
t hat established the agency), would not inpose
undue burden. Plaintiffs not seeking additional or
better benefits than non-di sabl ed individuals,
just neani ngful access to benefits already

provi ded.

Garcia v. State Univ. of New York Health Sciences
Center at Brooklyn, 2000 W. 1469551 (E.D.N.Y.),
aff’d on other grounds, 2001 W. 1159970 (2™ Cir.),
nmedi cal school satisfied reasonable nodification
requi renent by readmtting nedical student on
condition that he pass all first year courses

bef ore being pronoted to second year; plaintiff
could not satisfy Second Circuit’s “academ c
deference rul e,” which requires show ng that
school’s proposed accommobdati on was unreasonabl e
and a substantial departure fromacadem c norns to
i nval i dat e.

Charlie H v. Wiitman, 83 F. Supp.2d 476 (D.N. J.
2000), ADA cl aimfor acconmopdations to enable
children with disabilities to participate fully in
the state’'s foster care program di sm ssed because
plaintiffs did not allege that necessary services
existed; plaintiff also failed to allege that
children with disabilities were treated
differently than foster children w thout

di sabilities.

Spurl ock v. Simons, 88 F. Supp.2d 1189 (D. Kan.
2000), prison was not obligated to provide inmate
who was deaf and nute unlimted access to a
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27.

28.

29.

30.

31.

t el ephone, as provided to inmates w thout
di sabilities, because no evidence that such access
to the TDD phone coul d be reasonably acconmodat ed.

Bi ngham v. Oregon School Activities Ass’n, 37 F.
Supp. 2d 1189 (D. Or. 1999), vacated in part by

Bi ngham v. Ediger, 20 Fed. Appx. 720, 2001 W
1217701 (9" Cir.), failure to waive rule that

excl uded | earning di sabl ed student who had
attended hi gh school for nore than eight senesters
frominterscholastic sports violated reasonabl e
accommodati on provision; other simlar rules could
be wai ved on the basis of learning disability, and
student’s size did not present threat to those he
woul d conpet e agai nst.

Schmdt v. Qdell, 64 F. Supp.2d 1014 (D. Kan.
1999), sunmmary judgnment deni ed because evi dence

i ndi cated county jail denied inmate with doubl e
anput ati on accommodation by refusing to transfer
himto a jail that was wheel chair accessible or to
provi de a shower chair. ADA reflects contenporary
st andards of decency for individuals with

di sabilities and provi des guidance in eval uating
Ei ght h Amendrent vi ol ati ons.

Kirbens v. Womng State Board of Medicine, 992
P.2d 1056 (Wo. Sup. C. 1999), board not required
to permt doctor to voluntarily relinquish his
license while obtaining treatnent instead of
revoking |icense.

Soto v. Gty of Newark, 72 F. Supp.2d 489 (D.N.J.
1999), nunicipal court’s refusal to provide an
interpreter for the weddi ng cerenony of a hearing-
i mpai red coupl e viol ated reasonabl e acconmodat i on
requi renent; interpreter provided for other court
servi ces.

Green v. Housing Authority of O ackamas County,
994 F. Supp. 1253 (D.Or. 1998), failure to waive
no-pet rule for boy with hearing inpairnment and
require renoval of assistance dog because it had
not been trained by a certified trainer of
assistance aninals violates Title Il. Wiving
rul e woul d not inpose an undue burden or
fundanmental ly alter nature of the program which
is the only basis for not granting an
acconmodat i on.

Darian v. Univ. of Massachusetts, 980 F. Supp. 77
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33.

34.

35.

(D. Mass. 1997), nursing program of fered
reasonabl e accommodation by permtting student to
conduct clinical work under ternms prescribed by
student’s doctor and to take an inconplete for the
clinical part of the course that could not be
conpl eted; all other requested accommobdati ons were
unr easonabl e or not feasible.

Ware v. Wom ng Bd. of Law Exami ners, 973 F. Supp
1339 (D. Wo. 1997), affd, 161 F.3d 19 (10" Gir.
1998), reasonabl e acconmodati on obligati on was not
vi ol at ed where Board provi ded t he accommobdati ons
that were specifically recommended by the

i ndi vidual’s treating physician. Requesting
specific information fromthe individual’s

physi cian did not violate ADA because | aw requires
tailoring accommodation to specific needs.

Trovato v. Gty of Manchester, 992 F. Supp. 493
(D. N.H 1997), city’s failure to grant zoning
variance to nobility-inpaired individuals to build
a small parking space near front entrance of hone
violated Title Il, Rehabilitation Act and Fair
Housi ng Act.

Ni ece v. Fitzner, 922 F. Supp. 1208 (E.D. M ch.
1996), prison required to accommodate the deaf
fiancé of a prisoner by providing prisoner a TDD
to enable fiancé to participate in the service
offered to those who are not inmates; i.e.
allowng themto get calls frominmtes and
visiting inmates in person.

Bryant v. Madigan, 84 F.3d 246 (7th Cr. 1996),
failure to provide guardrails on the bed of a

par apl egi ¢, whose condition caused | eg spasns that
resulted in his falling out of bed and breaking
his leg, did not deny accommodation. Sleeping in
one's cell is not a "programor activity," so
prison has no obligation to provide nodification.

| mposing eligibility criteria that screen out or tend
to screen out disabled, unless requirenents are
necessary for the provision of the service, program or
activity

1

Bogovi ch v. Sandoval, 189 F.3d 999 (9" Cir. 1999),
prisoners may bring Title Il claimchallenging
consi deration of substance abuse histories in
parol e decisions without first seeking wit of
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habeas corpus, because successful decision would
not inply invalidity of continued confinenent.
Hunsaker v. Contra Costa County, 149 F.3d 1041 (9"
Cir. 1998), requiring applicants for general
assistance to take a screening test to determ ne
need for al cohol and drug treatnent does not
violate rights of individuals in treatnent or
recovery for alcoholismand drug dependence; while
these individuals are disparately inpacted by the
test, they are not denied “neani ngful access” to

t he general assistance program which is the
standard for disparate inpact cases.

Doe v. Stincer, 990 F. Supp. 1427 (S.D. Fla.1997),
state law that denies individuals with nental and
enotional disorders access to nedical records
while permtting all other individuals access
violates Title Il, because exenption is not
necessary to protect the well-being and treatnent
of the individual or to safely operate the record
access program

Burns-Vidlak v. Chandler, 939 F. Supp. 765 (D
Hawaii 1996), State's health plan, QUEST, which
revanped benefits for recipients of Medicaid,

AFDC, and general assistance but categorically
excl uded blind and di sabl ed i ndividuals regardl ess
of their incone, violated Title Il. Overt denials
of equal treatnent prohibited, and excl usion of

t hese individuals not necessary to protect
financial viability of program where state could
have included themw th or w thout reducing
benefits across the board as an accommodati on.
Al'lowing individuals to participate in Medicaid
programthat inposed stricter inconme and asset
limts was not as effective as the QUEST program

Does 1-5 v. Chandler, Cvil No. 95-00498 HG slip
op. (D. Hawaii Jan. 26, 1996).

Maki ng unnecessary inquiries into the existence of a
disability

Discrimnating in licensing, certification or
regul atory matters

1

Edwards v. Illinois Board of Adm ssions to the
Bar, 261 F.3d 723 (7" Gir. 2001), federal court

| acked jurisdiction under Rooker-Fel dman doctrine
over claimthat bar adm ssion comrmittee violated
ADA by requiring disclosure of all nental health
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records as a condition of adm ssion to the Bar and
a precondition of certification to the Bar.
Comm tt ee’s deci sion denying adm ssion to the Bar
based in part on applicant’s nental health
condition was appealed to Illinois Suprene Court,
whi ch denied review. Injury to applicant in form
of mandat ed di scl osure of nmental health records
and subsequent denial of admi ssion either resulted
fromor was inextricably intertwined with a state
court judgnent, so as to bar review

Theriault v. Flynn, 162 F.3d 46 (1% Cr. 1998),
requiring individual with cerebral palsy to take a
road test to renew his driver’s |icense does not
violate Title Il where physical manifestations of
his disability on the day of application suggested
that the individual may no | onger be able to drive
safely. Even though defendant considered the
synptonms or appearance of disability in inposing
the additional requirenment, it was not required to
denonstrate that the requirenent was necessary to
i npl enent its |icensing program

Cool baugh v. State of La., 136 F.3d 430 (5" Gir.
1998), cert. denied, 119 S.C. 58 (1998),

requi ring individual wth quadriplegia, who
possessed driver’s license in another state, to
pass a road test to get a driver’s |icense does
not violate Title Il, even though individuals

wi thout disabilities who are |icensed in another
state are not required to do so; individual,

al though licensed in another state, had not driven
there, and state requirenent notivated by desire
to protect public safety. (Overrul ed on other
grounds by Rei ckenbacker v. Foster, 274 F.3d 974
(5" Gir. 2001).

Briggs v. Walker, 88 F. Supp.2d 1196 (D. Kan.
2000), requirenent that individual with a visible
disability - nmobility inpairnment - submt a

nmedi cal certification evaluating her ability to
drive safely as a condition of obtaining driver’s
instruction permt does not violate Title II
certification provides a reasonable nethod to

i ndi vidual |y assess safety risk and does not deny
meani ngf ul access to an instruction permt.

Bailey v. Anderson, 79 F. Supp.2d 1254 (D. Kan.
1999), annual progress report requirenent to
obtain driver’s Iicense not discrimnatory because
driver used bioptic tel escope; report was
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10.

necessary to ensure that driver was qualified and
met requirenents of |icensing program

Adans v. Monroe Cy. Dept. of Social Services, 21
F. Supp.2d 235 (WD. N Y. 1998), agency did not
violate Title Il by considering a foster care
applicant’s blindness in determ ning whether the

i ndi vi dual woul d be able to care for the
particul ar children who needed pl acenent.

Cark v. Virginia Board of Exam ners, 880 F. Supp.
430 (E.D. Va. 1995), Virginia bar application's
question as to whether individual had been treated
or counseled for any nental, enotional or nervous
di sorder within the last five years violated Title
Il by inposing an additional eligibility criteria
on individual with a disability that was not
necessary to its licensing function. Not
necessary because Board failed to nake

i ndi vidual i zed finding that disclosure of
informati on woul d effectively guard agai nst a
mentally ill person posing a direct threat to
public and failed to show correl ati on between
counsel i ng and enpl oynent dysfuncti on.

Failing to admi ni ster services, progranms and activities
in the nost integrated setting appropriate to the needs
of qualified individuals with disabilities.

1

L.C by Ziming v. O nstead, 527 U. S. 581 (1999),
remanded to district court, 198 F.3d 1259 (11"
Cir. 1999), confining two patients to state nental
institution rather than placing in an integrated
communi ty- based program as recommended by
treating physicians, violates integration

requi renent. States are required to provide
comuni ty- based treatnment when treatnent

prof essi onal s determ ne such placenent is
appropriate, the affected persons do not oppose
such treatnent and pl acenent can be reasonably
accommodat ed taking into account the resources
available to the State and the needs of others
with nental disabilities. Reasonable nodification
requirenent net if State denonstrates it has a
conprehensi ve, effectively working plan for

pl acing qualified individuals in I ess restrictive
settings and a waiting |list that noves at a
reasonabl e pace not controlled by State’s efforts
to keep institutions fully popul ated. Rejects
viewthat Title Il only prohibits denial of
community placenment if such service is denied to
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i ndividuals without disabilities; differential
treat ment between those with and w thout
disabilities is not required to prove violation of
i ntegration standard.

Helen L. v. DiDario, 46 F.3d 325 (3rd Gr.), cert.
denied, 516 U S. 813 (1995), failure to provide
personal care services through state's attendant
care program which woul d have all owed plaintiff
to receive care at hone rather than in a
segregated nursing hone setting, violates Title
1. Fact that it is nore convenient, either

adm nistratively or fiscally, to provide services
in a segregated manner does not justify separate
or different services.

Lewis v. New Mexico Dep’t. of Health, 94 F

Supp. 2d 1217 (D.N. M 20002, affirmed on ot her
grounds, 261 F.3d 970 (10" Cir. 2001) failure to
provi de individuals with physical or devel opnent al
disabilities home and community based services
under the state’s Medicaid waiver violates

i ntegration mandate; cost anal ysis necessary to
determ ne the appropriate renmedy under O nstead.
(Title I'l claimvoluntarily disnm ssed prior to
deci si on on appeal .)

Wllians v. Wasserman, 164 F. Supp.2d 591 (D. M.
2001), applying A nstead standard, State’s
progress in placing individuals with traumatic
brain injury and devel opment disabilities in
comuni ty- based servi ces has been accept abl e;
given the need to maintain a mni mum nunber of
hospital beds and fund ot her persons requiring
community treatnment and the three to five year
delay in recognizing significant cost savings from
downsi zing institutions, an imediate shift of
resources to fund conmunity placenents woul d have
fundanentally altered State’s provision of
services

Pat hways Psychosocial v. Town of Leonardtown, 133
F. Supp.2d 772 (D. Md. 2001), out-patient nental
heal th services not subject to segregation;

evi dence denonstrated that town did not excl ude
all nmental health services from downtown.

Kathleen S. v. Dept. of Public Welfare of the Com
of Pa., 10 F. Supp.2d 460 and 476 (E.D. Pa. 1998),
deni al of community-based placenment to three

cl asses of individuals with nental illness
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11.

violates Title Il’s integration requirenent.

Court established accelerated tinme frane for

pl acenent of individuals in comunity settings and
i nposed reporting requirenents regardi ng pl acenent
and services provided. Court refused to grant
stay of accel erated pl acenent pendi ng appeal to
Third Crcuit: State did not establish Iikelihood
of success on nerits, irreparable harm or
pronotion of public interest.

Cabl e v. Departnment of Devel opnental Services, 973
F. Supp. 937 (C.D. Cal. 1997).

Messi er v. Southbury Training School, 1999 W
20910 (D. Conn.), 916 F. Supp. 133 (D. Conn.
1996) .

| mposi ng surcharge to cover the costs of neasures, such
as auxiliary aids or program accessibility, that are
required to provide nondi scrimnatory treatnment.

1

Hedgepeth v. Tennessee, 215 F.3d 608 (6" Cr
2000), assessnent for parking placard is a tax,
not regul atory fee, because revenue goes into
funds that benefit the general public; Tax

I njunction Act bars federal court jurisdiction.

Nei nast v. State of Texas, 217 F.3d 275 (5" Gir
2000), rehearing en banc denied, 228 F.3d 411 (5"
Cr. 2000), cert. denied, 531 U. S. 1190 (2001),
surcharge provision exceeds scope of Congress’s
power to abrogate i munity because banning fees
does not remedy past discrimnation in access to
transportation and does not serve as a
prophylactic step to prevent state from
intentionally discouraging individuals with

di sabilities from enjoying access.

Hexom v. Oregon Dep’t of Transportation, 177 F.3d
1134 (9" Cir. 1999), fee for parking placard was
not designed to raise revenue, but to pay for the
cost of a special program Tax Injunction Act does
not preclude federal court jurisdiction.

Brown v. North Carolina Div. of Mtor Vehicles,
166 F.3d 698 (4" Gir. 1999), cert. denied, 531
U.S. 1190 (2001), surcharge provision
unconstitutional because placard charge neets
rational basis scrutiny and is not congruent and
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proportional to the injury being renedi ed; general
| egi slative findings of discrimnation not
sufficient to abrogate State’s i nmunity.
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12.

13.

5. Dare v. State of California, 191 F.3d 1167 (9"
Cr. 1999), petition for cert. filed, 68 U S. L. W
3566 (Feb. 24, 2000), State’s $6.00 fee for
par ki ng placard is an unl awful surcharge because
the placard is required to provide access to
parking, and the fee is not conparable to fees
i nposed on non-di sabl ed persons for equival ent
services; Title Il is constitutional because it
was designed to elimnate irrationa
discrimnation identified by Congress, including
st at e- sponsored di scrim nation, and surcharge
regulation is not arbitrary, capricious or
contrary to Title I1I.

6. Marcus v. Kansas Dept. of Revenue, 170 F.3d 1305
(10" Cir. 1999), federal court action to challenge
surcharge for parking placard is not barred by the
Tax Injunction Act because fee covers
adm ni strative costs of the program and,
accordingly, is a reqgulatory fee not a tax.

7. MGarry v. Director, Dept. of Revenue, 7 F.
Supp. 2d 1022 (WD. M. 1998), inposition of $2.00
fee for the purchase of a renovabl e parking
pl acard viol ates prohibition against surcharge to
cover costs of neasures that are necessary to
provi de nondi scrimnatory treatnent under the ADA;
pl acards are not an optional supplenent to
driver’s licenses, which do not carry an extra
cost, because |icenses plates are not as effective
in providing access in all situations and to al
i ndividuals. See also Thrope v. State of GChio, 19
F. Supp.2d 816 (S.D. Chio 1998) and Duprey v.
Connecticut DW, 28 F. Supp.2d 702 (D. Conn. 1998).

Excl udi ng or denying equal services to an individual
because of his/her known rel ationship or association
with an individual with a disability.

1. | nnovative Health Systens v. City of Wiite Plains,
117 F.3d 37 (2nd Cir. 1997).

2. Ni ece v. Fitzner, 922 F. Supp 1208 (E.D. M ch.
1996) .

Failing to maintain equi prent and features of
facilities that are required to provide ready access
(see discussion below, Point VI); isolated or tenporary
interruption in services or access due to mai ntenance
or repairs is not a violation, if repairs are made

49



pronptly and failures are not repeated and persistent.
28 C.F.R § 35.133.

Ret al i ati ng agai nst or coercing an individual who has
asserted rights under the ADA or assisted others in
exercising rights. 42 U S.C. § 12203(a); 28 CF.R §
35. 134.

1. Mul ler v. Costello, 187 F.3d 298 (2™ Gir. 1999),
retaliation claimupheld, even though plaintiff
was not di sabl ed, because he possessed a good
faith, reasonable belief that he was disabl ed and
was exercising his legal rights against what he
percei ved as unl awful discrimnation. (Overruled
on other grounds by Garrett).

2. Silk v. City of Chicago, 194 F.3d 788 (7" Gr.
1999), police officer with sl eep apnea who was
gi ven accommodati on of permanent day shift did not
state claimfor retaliation. No evidence of
retaliation in Gty’s enforcenent of rule that
f orbade secondary enpl oynent that was inconsistent
with limted duty status or in negative
performance rating, which was not significantly
| ower than rating prior to obtaining accomobdati on
and did not result in injury or adverse enpl oynent
action.

3. Baird v. Rose, 192 F.3d 462 (4" Cir. 1999),
retaliation claimnmay not be brought agai nst
school teacher in individual capacity.

4. Cabl e v. Departnent of Devel opnental Services, 973
F. Supp. 937 (C.D. Cal. 1997), chief of nedical
staff states a retaliation claimbecause he was
suspended wi t hout pay, relieved of certain
responsibilities and inpeded in his work after he
conpl ai ned that hospital was discrimnating on the
basis of the severity of patients’ disability in
its selection of persons for conmunity pl acenent
and was not providing services in the nost
appropriate integrated setting.

5. Ni ece v. Fitzner, 922 F. Supp. 1208 (E.D. M ch.
1996), prisoner who was transferred to a different
facility after conplaining to the Departnent of
Justice about the | ack of access to a TDD and
participating in an investigation stated a
retaliation claim hearing-inpaired fiancé of
prisoner also stated a retaliation claimfor the
prison's refusal to permt her to use a special
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5.

drinking cup and straw during visits (as an
accommodation to her ataxia) after she
participated in the DQJ investigation.

PUBLI C EMPLOYMENT -- 28 C. F. R § 35.140.

1

Speci

fic prohibition against discrimnation in

enpl oyment under any service, programor activity
conducted by a public entity.

1

Appl i

overlap with Title | of the ADA which prohibits
di scrimnation in enploynent.

goes beyond Title I by prohibiting enploynent
discrimnation by all public enployers, regardl ess
of nunber of enployees. Under Title |, enployers
with | ess than 15 enpl oyees are not subject to the
ADA. See, Bl edsoe v. Palm Beach County Soil and
Water Conservation District, 133 F.3d 816 (11th
Cir. 1998), cert. denied, 119 S.C. (1998).

Most reported cases agai nst public enpl oyers have
been brought under Title |

cabl e standards to ensure consi stency

Title | requirenments, as established by the Equal
Enmpl oynent Qpportunity Comm ssion (EEQCC) in 29
C.F.R Part 1630, apply to enploynent by any
public entity that is also subject to Title |

Section 504 requirenents, as established by the
Department of Justice regulations in 28 C.F.R
Part 41, apply to enploynent by any public entity
not subject to Title |

standards are generally the sane because Title |
standards are based on those devel oped under
Section 504.

Exhausti on of adm nistrative renedi es

1

Title Il does not require exhaustion of
adm nistrative renedies prior to filing action in
court, but Title | does.

Courts have held that plaintiffs need not exhaust

adm nistrative renedi es when filing enpl oynent
discrimnation claimunder Title 11

51



1. Bl edsoe v. Palm Beach County Soil and Water
Conservation District, 133 F.3d 816 (11th
Cr. 1998), cert. denied, 119 S.C. (1998).

2. Domi nquez v. City of Council Bluffs, |owa,
974 F. Supp. 732 (S.D. lowa 1997), no need to
exhaust adm ni strative renedi es because
procedural requirenents are nodel ed after §
504 of the Rehabilitation Act; appropriate
statute of limtations, absent explicit
period in federal civil rights statute, is
time period in personal injury statutes;
Wnfrey v. Gty of Chicago, 957 F. Supp. 1014
(N.D. I'l'l. 1997), summary judgnent granted,
2000 W. 804693 (N.D. Il1l); affd, 259 F.3d
610 (7th Cir. 2001); WAagner v. Texas A& M
Univ., 939 F. Supp. 1297 (S.D. Tex. 1996);
and Bracciale v. Gty of Philadel phia, 1997
W. 672263 (E.D. Pa. 1997) (same on
exhausti on).

3. Silk v. Gty of Chicago, 1996 W. 312074 (N. D
[11), sunmary judgnment granted, 1997 W
790598, aff d, 194 F.3d 788 (7'" Gir. 1999),

only substantive requirenents of Title |, not
procedural requirenents, apply to enpl oynent
cases under Title Il. Title Il regul ations,

28 CF.R § 35.140, refer to the part of the
EECC regul ations that do not require
exhaustion or contain any procedural
requirenents, rather than the separate EECC
regul ations that set forth the admnistrative
conpl aint process, 29 C.F.R 1641. Thus,
claimthat was not tinmely under Title I
statute of limtations for filing an

adm ni strative action was tinmely under Title
1.

4. See also, Nucifora v. Bridgeport Bd. of
Educati on, 2000 W. 194693 (D. Conn.);
Wrthington v. City of New Haven, 1999 W
958627 (D. Conn.); Dertz v. Gty of Chicago,
912 F. Supp. 319 (N.D. Ill. 1995); Peterson
v. Univ. of Wsconsin Bd. of Regents, 818 F
Supp. 1276 (WD. Ws. 1993); and Ethridge v.
State of Al abama, 847 F. Supp. 903 (S.D. Al a.
1993) .

3. Statute of limtations for filing Title I
enpl oynment di scrimnation claimnot tolled by
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pendency of admi nistrative grievance procedures,
whi ch did not have to be pursued prior to filing a
civil action.

Holmes v. Texas A & M Univ., 145 F.3d 681 (5" Gir.
1998).

4. Col | ective Bargai ni ng Agreenent Requirenent to
Arbitrate ADA C ai ns

1

Wight v. Universal Mritine Service, 522 U S
1146 (1998), collective bargaining agreenment mnust
contain a “clear and unm st akabl e” wai ver of

enpl oyee’s statutory right to a judicial forumfor
claims of enploynent discrimnation to require
arbitration of such claims. CBA arbitration

cl ause, which provided for arbitration of “matters
under dispute” and did not contain a specific
antidiscrimnation provision, does not satisfy
standard. Court |eft open the question of whether
a clear and unm stakabl e wai ver woul d be

enf or ceabl e.

5. General Standards

1

Cover age

1. definition of "individual with a disability”
same as in Title Il

1. See Sutton and Murphy.

2. Wrthington v. Gty of New Haven, 1999W
958627 (D. Conn.), individual’s whose
knee, armand leg inpairnments required
her to use cane and caused great
difficulty in standing for |ong periods
and reaching nmet definition.

3. Andrews v. State of Chio, 104 F.3d 803
(6th Cr. 1997), state troopers who
cannot satisfy weight and cardi o-
respiratory requirenents do not state
cl ai m under perceived inpairnment prong,
because they do not have an i npairnent
that results froma physiol ogi cal
di sorder. (ADA and Rehabilitation Act
case.)

4. Burke v. Commpnwealth of Va., 938 F
Supp. 320 (E.D. Va. 1996), affd, 114
F.3d 1175 (4th Cr. 1997), individua
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with Attention Deficit and Hyperactive
Di sorder, who was disqualified from
correctional officer position but

of fered other jobs, is not disabled,
because condition does not substantially
[imt the major life activity of work.
If work is the major life activity that
is affected, individual nust be excl uded
fromrange of jobs, not just a
particul ar one. |Individual also not
qual i fi ed because he could not read or
conprehend witten and oral

instructions, essential functions of

j ob.

Silk v. Gty of Chicago, 1996 W. 312074
(N.D. 1ll.), summary judgnent granted,
1997 W. 790598, affd, 194 F.3d 788 (7"
Cir. 1999), police officer with sleep
apnea that required accommodation in
wor k schedul e was di sabl ed. Sl eep apnea
affected major life activity of
breat hi ng, and work schedul e severely
aggravated his condition so as to affect
his long termhealth. Fact that major
life activity of work was not affected
was irrelevant, because condition did

af fect breathing.

definition of "qualified individual with a
disability": an individual with a disability
who, with or w thout reasonable
accommodati on, can performthe essenti al
functions of the job. Consideration shall be
given to the functions that the enpl oyer
deens essential, and if enployer has prepared
a witten description before advertising or
interviewng for the job, the description is
evi dence of the essential functions. 42
US C § 12111(8).

1. Al bertsons, Inc. v. Kirkingburg, 119
S.¢t. 2162 (1999), enployer can require
i ndi vidual with nonocular vision to
satisfy an applicabl e Departnent of
Transportation vision standard as part
of job qualification, even if the
standard can be wai ved under an
experimental programto permt such
i ndi viduals to drive comrerci al
vehi cl es.
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Cleveland v. Policy Managenent Systens
Corp., 526 U.S. 795 (1999), remanded to
district court, 195 F.3d 803 (5" Cir
1999) (Title I case), individual who
has made representations regardi ng
extent of disability to Social Security
Adm nistration to obtain disability
benefits is not judicially estopped from
rai sing claimunder ADA as a “qualified
i ndi vi dual ,” and no strong presunption
exists to affect success of or right to
bring ADA claim because there is no

i nherent inconsistency between being
qualified for SSDI benefits and being
qgual i fied under the ADA. | ndi vi dual ,
however, nust be able to explain any

i nconsi stent statenents in the
disability benefit application regarding
inability to work and the ADA assertion
of qualified for the position. See

al so:

1. EECC I nstructions For Field
O fices: Analyzing ADA Charges
After Suprene Court Deci sions
Addressing “Disability” and
“‘Qualified.”

2. Johnson v. State of Oregon, 141
F.3d 1361 (9" Gr. 1998), prior
representations on disability
benefit applications are evidence
in evaluating an ADA claim but do
not automatically bar a claim
because of different definitions of
di sability under the ADA and
various disability policies.

Courts have discretion to apply
judicial estoppel and should apply
when facts denonstrate that
“representations are so

i nconsi stent that they anmount to an
affront to the court.” See cases

di scussed therein. (Title I).

3. Tal avera v. School Bd. of Palm
Beach Gty., 129 F.3d 1214 (11th
Cr. 1997), school board enpl oyee
wi th back inpairment is not
judicially estopped from proving
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she’s “qualified” because she
applied for and recei ved soci al
security disability benefits after
enpl oyer refused to accomodat e her
disability. ADA plaintiff is
estopped from denying truth of any
statenents nmade in obtaining
disability benefits, but nust

exam ne whet her such
representations create

i nconsi stency with ADA position.
See cases discussed therein.
(Title I claim.

Echazabal v. Chevron U.S. A 1Inc., 213

F. 3d 1098, opinion anended by 226 F.3d
1063 (9" Cir. 2000), cert. granted, 122
S.C. 456 (2001), (Title I case) “direct
threat” defense in qualification
standard cannot be used to excl ude
workers with a disability who pose a
threat only to thenselves; rejects EECC
regul ation that applies direct threat
standard to the person with a disability
as well as others in the workpl ace.

Wnfrey v. Gty of Chicago, 259 F.3d 610
(7" Cir. 2001), |aborer who was legally
blind could not performthe essenti al
functions of a ward clerk position,
specifically those clerical tasks that
coul d not be conputerized. Laborer
identified no accommodation that would
allow himto performthose functions.

Pickering v. City of Atlanta, 75 F
Supp. 2d 1374 (N.D. Ga. 1999), affd

wi t hout opinion, 235 F.3d 1344 (11" Gir.
2000), correction’s officer not
“qual i fi ed” because coul d not engage in
any inmate supervision that exposed her
to risk of physical trauma, which was an
essential function of job, and no other
positions involved |less inmate
interaction existed for which she was
“‘qual i fied.”

Davol | v. Webb, 194 F.3d 1116 (10" Cir
1999), police officers who sought

reassi gnnment as reasonabl e acconmodati on
satisfy “qualified” definition because
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they were able to perform essenti al
functions of job to which they sought
reassi gnnment.

7. Castellano v. Gty of New York, 142 F.3d
58 (2™ Cir. 1998), for purposes of
chal | engi ng di scrimnation in post-
enpl oynent fringe benefits, retired
enpl oyees are “qualified,” even though
they no | onger work for the city and/or
cannot performforner jobs. “Essenti al
functions” requirenent not inplicated in
chal I enge to post-enploynent fringe
benefits and purpose of requirenment net
i f enpl oyee qualified while enployed.

2. Reasonabl e accommbdati on

1

public entities nust nmake "reasonabl e
accomodati on” to the known physical or

mental limtations of an otherw se qualified
applicant or enployee with a disability,

unl ess the public entity can show that the
accomodat i on woul d i npose an undue hardship
on the operation of its program 42 U S. C §
12112(b) (5) (A).

"reasonabl e acconmopdati on” is any change or
adjustnment to the job or work environnment
that permts the individual to participate in
the job application process, neet the
essential functions of the job, or enjoy the
benefits of work equal to those w thout
disabilities. Accomodations include:

1. acquiring or nodifying equi pment or
devi ces;

j ob restructuring;

part-tinme or nodified work schedul es;
reassi gnment to vacant positions;
providing readers or interpreters;

maki ng wor kpl ace accessi bl e and usabl e;

A - R

adj ustment or nodification of
exam nations, training materials or
policies. 42 U S . C § 12111(9).
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"Undue hardshi p" nmeans significant difficulty
or expense relative to the operation of the
public program 42 U S.C. § 12111(10).

EEOCC Enforcenent Gui dance on Reasonabl e
Accommodat i on and Undue Hardshi p Under the
ADA (effective March 1, 1999).

Case | aw

1

Barnett v. U.S. Air Inc., 228 F.3d 1105
(9" Gir. 2000) (en banc 8-3), cert.
granted, 532 U.S. 970 (2001) (Title I
case), permtting enployee with back
injury to retain mailroomjob, thereby
excluding job fromseniority-based job
bi ddi ng system is a reasonable
accommodat i on absent proof of undue
hardshi p. Seniority system that was not
col l ectively bargained-for right, is not
per se bar to reassignnent as an
accomodat i on, but shoul d be consi dered
as one factor in deciding whether
proposed acconmodati on poses undue

har dshi p.

Wnfrey v. Gty of Chicago, 259 F.3d 610
(7" Gir. 2001), city's failure to place

| aborer who was blind in a dispatcher
position did not violate reasonable
accomodat i on obligation because

pl acenent woul d have viol ated seniority
rights under coll ective bargaining
agreenent; Seventh G rcuit holds that
enpl oyer is not obligated to violate
provi sions of collective bargaining
agreenent to reassign an individual with
a disability pursuant to the ADA

Pickering v. Gty of Atlanta, 75 F
Supp. 2d 1374 (N.D. Ga. 1999), affd

Wi t hout opinion, 235 F.3d 1344 (11" Gir.
2000), departnent of corrections not
required to create permanent |ight duty
position for corrections officer who had
been on light duty for over two years to
avoid inmate interaction and risk of
physi cal trauma.

Jackan v. New York State Dep’t of Labor
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205 F.3d 562 (2™ Cir. 2000), cert.
denied, 531 U S. 931 (2000), enployee
who cannot performthe functions of
current position can require enployer to
transfer himto a vacant desk position
as a reasonabl e accommodati on; but
plaintiff has the burden of
denonstrating that a vacant position
exists. (Title I and Section 504 of the
Rehabilitation Act.)

5. Davol | v. Webb, 194 F.3d 1116 (10" Cir.
1999), police officers who were no
| onger qualified for position were
entitled to reassignnment to vacant
career service positions, not just
consideration for those positions, as an
accommodat i on; reassi gnnent woul d not
i npose undue hardshi p.

6. Hol brook v. Gty of Alpharetta, 112 F.3d
1522 (11th Gr. 1997), collection of
crinme evidence at the scene of a crine
is an essential function of detective
work, and city is not required under
reasonabl e accommodati on requirenent to
continue reshuffling case assignnents so
that detective with vision disorder wll
not have to performthis essenti al
function. (Rehabilitation Act and Title
| case.)

7. Wrthington v. City of New Haven, 1999
W. 958627 (D. Conn.), city violated
acconmodat i ons requirenent by refusing
to provide ergonom c chair and wai st
| evel shelves and to nodify job to limt
st andi ng and reachi ng; accommobdati on not
unr easonabl e because enpl oyer nust
absorb nore than de mnims cost;
enpl oyee satisfied her responsibility by
repeatedly requesting accommodati on and
need not identify specific type of
acconmodat i on.

6. State’s 11th Anendnent imunity fromsuit on
reasonabl e accommodati on cl ai m uphel d under
Title I, but not under Section 504. N hiser
v. Ohio EPA, 269 F.3d 626 (6" Cir. 2001).

3. Preenpl oynent nedi cal exam nations and inquiries
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1. public entities may ask about applicant's
ability to performjob-related functions but
cannot ask about disability or severity of
disability. 42 U.S.C § 12112(c)(2).

2. follow ng a conditional offer of enploynent,
public entity may conduct a nedi cal
exam nation or make inquiries about nedi cal
history, if (1) all entering enployees are
required to take sanme exam nation or answer
medi cal question and (2) results of the
exam nation are not used to discrimnate on
the basis of disability and (3) nedi cal
i nformati on must be kept confidential and
mai ntai ned in separate nedical files. 42
US C § 12112(c)(3).

3. a test to detect the illegal use of drugs is
not a medi cal exam nation and can be
conducted at any tine. 42 U S.C. § 12114(d).

4. Medi cal exam nations of enployees are not
perm ssi bl e unless public entity shows that
exam nation is job-related and consistent with
busi ness necessity. 42 U S.C 12112(c)(4).

5. Hostil e Wor k Envi r onment

1. Silk v. City of Chicago, 194 F.3d 788 (7'
Cr. 1999), assunes, w thout deciding, that a
hostil e work environnment claimexists under
ADA. Police officer who experienced
harassnent, including one threat and
deneani ng conments related to his disability,
after being given accommodati on of pernanent
day-shift work did not state claim alleged
harassnment was not sufficiently severe or
pervasive as to alter the conditions of
enpl oynment and create an abusive wor ki ng
envi ronment .

PROGRAM ACCESSIBILITY -- 28 C.F.R §§ 35.149 - 35.150
1. General standard
1. A public entity may not deny the benefits of its
prograns, activities and services to individuals

with disabilities because its facilities are
i naccessi ble or not usable. 28 C. F.R § 35.149.
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A public entity's services, prograns or

activities, when viewed in their entirety, nust be
readily accessible to and usabl e by individuals
with disabilities. 28 CF.R § 35.150.

1. standard applies to all existing facilities
of the public entity, but public entity is
not necessarily required to nmake each
existing facility accessible.

Public entity not required to take action that it
can denonstrate would result in a fundanenta

alteration of the service, programor activity or
i npose undue financial and adm ni strative burdens.

1. public entity has burden of proof on issue;
2. deci sion nmust be made by the head of entity
or designee and reasons put in witing; and
3. nmust take other action to ensure individual
with disability receives benefits or
servi ces.

1. Pascuiti v. New York Yankees, U.S. v.
New York City, 87 F. Supp.2d 221
(S.D.N Y. 1999), determ nation of
whet her nodi fications to Yankee Stadi um
woul d i npose undue burden nmust take into
consideration City’s entire Parks
Depart ment budget, whil e bal anci ng cost
of nodifications agai nst potential harm
to ot her departnent prograns.

Ways to achieve program accessibility -- 28 CF. R §
35.150(b) (1).

1

2
3
4.
5

redesi gni ng equi prent ;

reassi gni ng services to accessi bl e buil dings;
assignment of aids to beneficiaries;

hone visits;

delivery of services at alternate accessible
sites;

alteration of existing facilities and construction
of new facilities
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1. not required to nmake structural changes in
existing facilities where other nethods are
effective in making program accessi bl e.

Standard differs fromthe Title 11l (public
acconmodat i ons) standard of "readily
achi evabl e barrier removal." Public entities

do not have to renove barriers fromfacility,
even if renoval is readily achievable: they
have to make "prograns" accessi bl e.

2. In selecting nethod nust give priority to one
that offers programin the nost integrated
setting appropriate.

Structural changes in facilities to achi eve program
accessibility

1

changes nmust be nade as expeditiously as possible
but no later than January 26, 1995 (within three
years of effective date of Title I1.)

if structural changes required, public entity that
enpl oys 50 or nore enpl oyees nust develop a
transition plan by July 26, 1992 setting out the
necessary steps to conpl ete the changes.

i nterested persons shall have an opportunity to
subm t comments about the plan.

transition plan nust (a) identify physical
obstacles in public entity's facilities that limt
program accessibility; (b) describe in detail the
nmet hods that will be used to nmake facility
accessible; (c) specify the schedule for
conpliance, and, if plan takes |onger than one
year, the steps that will be taken each year; and
(d) identify official responsible for

i npl ement ati on.

pl ans for providing curb ranps where pedestrian
wal kways cross curbs must be included in the
transition plan, with priority to wal kways serving
state and | ocal governnent facilities,
transportation, places of public accommodati on and
resi dences of individuals with disabilities.

1. Ability Center of Greater Toledo v. City of
Sandusky, 133 F. Supp.2d 589 (N.D. Ohio
2001), reconsideration denied, 2001 W
1739166, failure to install curb cuts when
repairing or altering sidewal ks viol ates
Title I'l, even if nearby ranps are avail abl e;
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failure to construct ranmps in conpliance with
ADAAG guidelines to allegedly prevent ice
formati on does not neet infeasibility
exception.

2. Deck v. City of Toledo, 56 F. Supp.2d 886
(N.D. Ohio 1999), sunmary judgnment granted in
part, denied in part, 76 F. Supp.2d 816 (N. D
Ohio 1999), failure to oversee curb ranp
construction resulting in nonconpliant ranps
and i naccessi bl e sidewal ks and bui | di ngs
violated Title Il. Statute of Iimtations
does not bar chall enge because City’s action
constituted continuing violation.

3. Sinpson v. Gty of Charleston, 22 F. Supp.2d
550 (S.D. WVa. 1998), city has duty to
identify physical obstacles inits
facilities, including curb ranps that serve
pl aces of public accommobdati on.

4. Kinney v. Yerusalim 9 F.3d 1067 (3rd Cir
1993), priority to installation of curb cuts,
whi ch nust be conpl eted by January 26, 1995.

New constructi on and alterations

1

Al new facilities or parts of facilities whose
design, construction or alteration is commenced
after January 26, 1992 nust be readily accessible
and usabl e.

Readi | y accessi ble and usable neans the facility
must be designed, constructed or altered in strict
conpliance with design standards, set out in
either the Uniform Federal Accessibility Standards
(UFAS) (Appendix Ato 41 CF.R Part 101.19.6) or
with the Americans Wth Disabilities Act
Accessibility Guidelines for Buildings and
Facilities (ADAAG (Appendix Ato the Title Il
final rule, 28 CF. R Part 36.)

1. Association for Disabled Persons v. Gty of
Ol ando, 153 F. Supp.2d 1310 (M D. Fl a.
2001), obligation to nake arena and
performance theater fully accessible based on
alterations nmade after effective date of ADA
not triggered. Alterations nmade to both
facilities did affect usability; but al
alterations to theater, including additional
wheel chair accessi bl e seating and restroons,
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5.

made facility nore accessible and, thus
satisfied obligation, to extent it existed
(even though facilities not conpliant with
UFAS or ADAAG st andards); dispersal of

accessi ble seating in arena was not
technically feasible and, thus, clustering of
those seats permssible. Both facilities
conply with | ess rigorous accessibility
standard for existing facilities; individuals
with disabilities have no difficulty entering
the facilities and are not prevented from
participating in or watching prograns
present ed.

Case | aw

1

Shotz v. Cates, 256 F.3d 1077 (11" G r. 2001),
court proceedings are not readily accessible if
wheel chair ranps and bat hroons i npede ability of
person with nmobility inpairnent to attend tri al
ability of disabled person to attend trial in sone
fashi on does not obviate violation, as Title |
violation is not limted to situations in which
person is totally excluded from courthouse.

Ramirez v. District of Colunbia, 10 A D. Cases 738
(D.D.C. 2000), accessible bathroomis a m ni num
requi rement of a program under ADA and Section
504; assigning aid to carry student to bathroomis
unaccept abl e met hod of conpliance, and bat hroom
construction nust conply with regul atory

st andar ds.

Levy v. Mdte, 104 F. Supp.2d 538 (D. M. 2000),
University of Maryland did not violate Title |
when one of its many facilities rented to outside
entities for neetings was not wheel -chair
accessi bl e; other accessible neeting sites were
avai |l abl e, maki ng “servi ce accessi bl e when vi ewed
inits entirety,” and entity was notified prior to
renting the facility that it was not accessible

New York Ex Rel. Spitzer v. County of Del aware, 82

F. Supp.2d 12 (N.D.N. Y. 2000) and New York Ex Rel
Spitzer v. County of Schoharie, 82 F. Supp.2d 19
(N.D.N. Y. 2000), prelimnary injunction requiring
county officials to make polling places accessible
in accordance with the ADA Accessibility
Quidelines for Buildings and Facilities by the
March 2000 primary el ection to the extent
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feasible; feasible nodifications include creating
sufficient parking places with proper signage,
installing door handl es that can be mani pul at ed,
installing tenmporary ranps with proper slope and
surface, locating new polling place that conplies
nore closely with guidelines. |ndependent

organi zati on appointed to nonitor conpliance with
or der.

Cooper v. Weltner, 1999 W. 1000503 (D. Kan.),
correctional facility constructed before effective
date of ADA required to conply with the ADAAG
standards and shoul d have made m nor nodifications
to shower facilities prior to January 26, 1995.

Mat hews v. Jefferson, 29 F. Supp.2d 525 (WD. Ark
1998), courthouse could not require person to be
carried as an alternative to structural

nodi fications; carrying is ineffective and
unaccept abl e nmet hod of achi evi ng program
accessibility.

Anderson v. Dept. of Public Welfare, 1 F. Supp.2d
456 (E.D. Pa. 1998), Medicaid nanaged care program
is not accessible to individuals with nobility

i mpai rments, but determ nation is based on whet her
the programin its entirety is accessible, not
whet her each care provider’s facility is
accessible. Facilities built or nodified after

ef fective date of ADA nust be readily accessible
and usable; facilities built before the effective
date with a practice of fifteen or nore enpl oyees
nmust either ensure that office is accessible or
arrange to have services provided in an
alternative, accessible |ocation of provider’s
choice; and existing facilities with a practice of
fewer than fifteen enpl oyees may refer to anot her
accessi bl e provider to extent cannot accommpdate

i ndi vi dual without making significant alterations.
Facility is not treated as “new’ because the
managed care program comrenced after effective
date of ADA

Tyler v. Kansas Lottery, 14 F. Supp.2d 1220 (D
Kan. 1998), lottery operation in the town in which
plaintiff would participate satisfies program
accessibility requirenents because 27 out of 34
lottery retailers were accessible. Site selection
provisions of 28 C.F. R § 35.130(b)(4) does not
prohibit state fromcontracting with an

i naccessible retailer if programviewed in its
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10.

11.

12.

entirety is accessible. Only “new facilities”
nmust satisfy mninum accessibility standards
regardl ess of program accessibility, and an
otherwi se existing facility is not treated as a
new facility because the contract to sell lottery
tickets was granted or renewed after January 26
1992.

Coalition of Mntanans Concerned Wth
Disabilities, Inc. v. Gallatin Airport Authority,
957 F. Supp. 1166 (D. Mont. 1997), airport that is
adding a restaurant to its facility nust install
an el evator to provide access for individuals with
disabilities rather than use platformlift,
relying upon the ADAAG Restaurant is a primary
function of the termnal, so alteration triggered
the “path of travel requirenment” which requires an
el evator, unless the cost exceeds 20% of the total
proj ect cost.

Schonfeld v. Gty of Carlsbad, 978 F. Supp. 1329
(S. D. Cal. 1997), city’s facilities, when viewed
in entirety, do not deny access to individuals
with nmobility inpairments and structural changes
made after the required statutory date do not give
rise to a controversy. City has also conplied
with ADA's requirenment to install curb ranps by
constructing curb ranps to provi de access on
highly trafficked routes, allocating funds and
schedul i ng future ranp construction, and
addressing particular intersections identified by
plaintiffs and those falling within ADA's
priorities.

Moore v. Marshall County, 6 AD Cases 1380 (N.D.

M ss. 1997), school district denied sumrmary

j udgnment on conpliance with ADA's accessibility
requi renents, because school district provided no
evi dence of inspection of buildings other than
Adm ni stration Building and Admi ni stration
Bui I ding did not have wheel chair accessible
restroons or designated accessible parking places
and its second floor was not wheel chair
accessi bl e.

Mller v. Gty of Johnson City, 5 A D. Cases 995
(E.D. Tenn. 1996), city did not violate Title |
even though its transition plan was devel oped | ate
and did not conply with regulatory requirenents,
because plaintiff was not excluded from
participation in or denied benefits of public
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entity's prograns, activities and services. Cty's
plan to install curb ranps by Cctober 1996, while
beyond the January 26, 1995 deadline, did not
violate Title Il because conpleting nore quickly
woul d i npose an undue burden

13. Tyler v. Gty of Manhattan, 857 F. Supp. 800 (D.
Kan. 1994), city violated Title Il by (a)
excl udi ng wheel chair user fromcertain
recreational activities by not renoving physical
barriers and (b) denying equal access to restroom
facilities at the Municipal Court by requiring him
to request a key to use the only accessible
bat hroom The fact that the Court is located in a
| eased buil ding does not absolve city from
ensuring accessibility.

COVMUNI CATIONS -- 28 C.F.R §§ 35.160 - 35.164.
1. CGeneral requirenents -- 28 CF. R § 35.160.

1. Public entity rmust ensure that conmunications with
applicants, participants and nmenbers of society
are as effective as communi cations with others;
i.e. nedical services, court proceedings, public
servi ce announcenents, tax bills and other public
docunent s.

1. Soto v. Gty of Newark, 1999 W. 987385
(D.N.J.), municipal court’s refusal to
provide an interpreter for the weddi ng of
heari ng-i npaired couple denied effective
means of communi cati on.

2. Anderson v. Dept. of Public Wlfare, 1 F
Supp. 2d 456 (E.D. Pa. 1998), question of fact
whet her provi di ng verbal assistance rather
than provider directories in an alternative
format and audi ot ape handbooks rather than
braille or large format handbooks are
sufficiently effective fornms of commrunication
for individuals with vision inpairnents.

3. Cvic Ass'n of the Deaf of New York Gty v.
Guliani, 915 F. Supp. 622 (S.D.N. Y. 1996),
renoval of street al arm boxes woul d not
provi de energency conmuni cation to hearing
inpaired that is as effective as
comruni cati on with others.

4. Civic Ass'n of the Deaf of New York Gty v.

67



Guliani, 970 F. Supp. 352 (S.D.N. Y. 1997),
in pilot programto test alternative

enmer gency system replacenent of al arm boxes
wi th one-button rather than two-button

emer gency response system constitutes
alteration of existing equi prment that

vi ol ates requirenent to nake equi pnent
accessible to maxi mum extent feasible. Cty
must install two-button system because no
evi dence of undue burden.

to ensure equal access, nust nmake auxiliary aids
and services available. Type of aid or service

wi |

vary with the length and conplexity of the

conmuni cati on

1

heari ng-inpai rment aids include qualified
interpreters, note takers, conputer-aided
transcription services, witten materials,
t el ephone anplifier sets, open and cl osed
captioning, TDD s, videotext displays.

1. Chi sol mv. MManinon, 275 F.3d 315 (3"
Cr. 2001), reversal of summary judgnent
granted to county jail; factual issue as
to whether refusal to provide an ASL
interpreter for intake procedures and
extradition hearing and to pronptly
provide a TDD violated Title I1; factual
issue as to whether jail’s refusal to
provi de requested auxiliary aids based
on security concerns were justified and
whet her alternative neans of
communi cation were effective such that
requested aid need not be provided.

Jail not exenpt from providing auxiliary
ai ds based on short duration of
i ncarceration.

2. Duffy v. Riveland, 98 F.3d 447 (9" Gir.
1996), regulations do not require
interpreter to be certified by Registry
of Interpreters for the Deaf, but
qualifications of person assigned by
prison to interpret at a disciplinary
and cl assification hearings nust be
eval uated to determ ne whether she was a
“qualified interpreter;” need for
qualified interpreter, as opposed to the
use of written comunications, during
heari ngs was question of fact.
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3. Hahn ex rel. Barta v. Linn County, |A,
130 F. Supp.2d 1036 (N.D. lowa 2001),
di sconti nuati on of commruni cation
nodal ity that enabled person with autism
to participate in prograns raised claim
of failure to provide auxiliary aids
needed to ensure equal access.

2. vi sion-inpai rment aids include qualified
readers, taped texts, audio recordings,
Brailled materials, and | arge print
materials.

3. speech inpairnment aids include TDD s,
conputer term nals, speech synthesizers, and
communi cati on boards.

3. must give primary consideration to the aid
requested by the individual with a disability;
i.e. must honor request unless an equally
effective nmeans of communication is avail able or
the aid woul d fundanentally alter program or
result in undue financial or admnistrative
bur den.

1. Duvall v. County of Kitsap, 260 F.3d 1124 (9"
Cr. 2001), in reversing grant of summary
judgment in favor of county and court
adm ni strator, evidence denonstrates that
requested auxiliary aid - videotext display -
coul d have been provided had Court officials
gi ven due consideration to request and
i nvestigated availability.

TDD s or equally effective tel ecomruni cati ons systens
nmust be used to communicate with individuals with
i npai red hearing or speech. 28 C.F.R § 35.161

Tel ephone energency services, including 911, nust
provi de "direct access" to individuals who use TDD s
and ot her conputer nodens. 28 C.F.R § 35.162.

1. di rect access neans that energency tel ephone
services can directly receive calls rather than
rely on relay services or third parties.

2. operators nust be trained to recogni ze TDD or
conputer nmodemcalls that may be "silent" calls.

3. Ferguson v. City of Phoenix, 931 F. Supp. 688 (D
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4.

Ariz. 1996), city's 911 service violated Title |
because, even though direct access was provided to
i ndividuals with hearing inpairnents, it required
caller to use additional space bar to emt audible
tone. Requiring audible tone did not provide sane
access because sone TDD s do not emt tone. Court
found that Departnent of Justice's Techni cal

Assi stance Manual prohibited this practice for
energency calls and adopted that standard as
reasonabl e.

I nformati on and si gnage about the existence and

| ocati on of accessible services and activities nust be
provided to all interested persons. Signage nust be
provided at all inaccessible entrances to facilities
directing individuals to accessible entrance or

| ocation of information about accessible services. 28
CF R § 35.163.
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5. Undue Burden -- 28 C.F.R § 35. 164.

1

Public entity does not have to take action that
would result in a fundanental alteration in the
service or activity or inpose an undue financi al
or adm nistrative burden

1. Public entity has burden of proof on issue
and deci sion nust be nmade by the head of
entity or designee;

2. reasons put in witing; and

3. nmust take other action to ensure individual
with disability receives benefits or
servi ces.

Ferguson v. Gty of Phoenix, 931 F. Supp. 688 (D
Ariz. 1996), whether the cost of training
operators to respond to energency calls w thout
getting audi bl e tone, purchasing additional

equi prent and retrofitting office space inposes
undue financial burden is an issue of fact.

Gvic Ass'n of the Deaf of New York Gty v.
Guliani, 915 F. Supp. 622 (S.D.N. Y. 1996), and
970 F. Supp. 352 (S.D.N. Y. 1997) city did not
prove that the cost of repairing and naintaining
street alarm boxes and the cost of diverting
energency services for false alarns constitute
undue burden. Undue burden standard is high and
shoul d enabl e di sabl ed individual to participate
in all but the nost unusual cases. But in
subsequent review of pilot plan, city did
denonstrate that restoring deactivated al arm boxes
in pilot area woul d be undue burden because cost
of putting in new equi pnent would be high, and
reinstalling old, hard to maintain equi pnent woul d
be burdensone.

ADM NI STRATI VE REQUI REMENTS -- 28 C.F. R §§ 35.105 - 35. 107.

1. Sel f - Eval uati on

1

CGeneral requirenents

1. By January 26, 1993 (within one year of
effective date of Title Il), a public entity
nmust evaluate its current services, policies
and practices that do not or may not neet the
requirenents of Title Il and develop a

71



Case

transition plan to make the necessary

nodi fications to conply. Only policies and
practices that are inconsistent with Title |
need to be included in evaluation. See DQJ
Techni cal Assistance Manual for activities
that need to be carefully exam ned.

interested parties are permtted to
participate in the evaluation by submtting
coment s.

public entities with 50 or nore enpl oyees
must maintain on file for three years (a) the
list of people consulted; (b) a description
of the areas exam ned and probl ens
identified; and (c) a description of the
nodi fi cati ons nade.

public entities that conplied with the self-
eval uation requirenment of Section 504 nust
eval uate only those policies and practices
that were not included in the previous self-
eval uati on.

| aw

Menmer v. Marin County Courts, 169 F.3d 630
(9" Cir. 1999), deviation from accomodati on
procedure outlined in self-evaluation plan
does not violate the ADA

Li ght bourn v. Garza, 118 F.3d 421 (5th Gr
1997), Secretary of State not required to
conduct sel f-eval uati on of program
accessibility of polling sites and ballots
t hroughout state; only required to conduct
eval uati on of own departnent.

Ability Center of Greater Toledo v. City of
Sandusky, 133 F. Supp.2d 589 (N.D. Onhio
2001), reconsideration denied, 2001 W
1739166, no private right of action to
enforce self-evaluation and transition plan
requirenents.

Deck v. Cty of Toledo, 76 F. Supp.2d 816
(N.D. Ohio 1999), no private right of action
to enforce the self-evaluation and transition
pl an requirenents; failure to have procedures
to ensure conpliance with ADA does not
constitute a violation of the Act.
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5. Mat hews v. Jefferson, 29 F. Supp.2d 525 (WD
Ark. 1998), noney damages not avail able for
failure to fornulate or conply with
transition plan; failure evidence of
di scrim nation.

6. Sinpson v. City of Charleston, 22 F. Supp.2d
550 (S.D. WVa. 1998), city has duty to
prepare a transition plan that includes
streets and curb ranps, subject to an order
to show cause why it should not be required
to do plan.

7. Tyler v. Kansas Lottery, 14 F. Supp.2d 1220
(D. Kan. 1998), request for injunctive relief
to direct a self-evaluation plan not granted
because, while plan not conpleted as to all
lottery retailers, plaintiff has not
connected a concrete threat of discrimnation
to the failure to satisfactorily conplete
pl an.

8. Schonfeld v. Gty of Carlsbad, 978 F. Supp.
1329 (S.D. Cal. 1997), city satisfied the
sel f-eval uation requi renent by conducting
evaluation in a tinely manner, soliciting
i nput fromvariety of sources, and
identifying the required i nprovenents and a
schedul e for conpl etion.

9. Adelman v. Dunmire, 6 AD Cases 1192 (E.D. Pa.
1997), state court perfornmed the required
sel f-eval uation of court-related functions,
and plaintiff was not injured by the
conpl eti on of eval uation 33-days beyond the
statutory date.

10. Tyler v. Gty of Manhattan, 857 F. Supp. 800
(D. Kan. 1994), city failed to comply with
sel f-eval uation requirenent or to adopt a
schedul e for installing curb ranps in
conpliance with 28 C.F.R § 35.150(d)(2).

2. Notice of Title Il provisions -- 28 CF. R § 35.106.
1. public entity is required to provide information
about the provisions of Title Il and law s
applicability to its services, progranms and
activities.

3. Responsi bl e enpl oyee and gri evance procedure -- 28
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CF. R § 35.107.

1

public entity with 50 enpl oyees or nore nust
desi gnate one enpl oyee to coordinate efforts to
conply with Title Il and devel op a grievance
procedure to pronptly resolve conpl ai nts of

vi ol ati ons.

Adel man v. Dunmre, 6 AD Cases 1190 (E D. Pa.
1997), state court appointed an ADA coordi nator,

i npl enented a gri evance procedure and provides
notice on all court forns that individuals with
disabilities may obtain assistance through the ADA
coordinator. Injunctive relief is not necessary
because court conplied with all admnistrative
requi renents and no evidence that plaintiff’s

needs were not accommobdat ed.

9. ENFORCEMENT

1

Title Il enforcenment provision -- 42 U S.C § 12133.

1

Renedi es and procedures set forth in Section 505
of the Rehabilitation Act, 29 U S.C 794a, apply
to Title Il violations.

Section 794a(a)(2) of the Rehabilitation Act does
not set out renedies, but rather confers the
remedi es and procedures permtted under Title VI
of the Cvil R ghts Act of 1964 (prohibits

di scrimnation on the basis of race, religion,
national origin or sex in federally financed
activities). See Renedies Discussion, Pt. X

Procedural Options

1

file an adm nistrative conplaint with an
appropriate federal agency

file a lawsuit in federal district court or state
court. See, Waver v. New Mexi co Human Services
Dept., 942 P.2d 70 (N. Mex. Sup. C. 1997) and
cases cited therein regarding state court
jurisdiction.

Adm ni strative conplaint process -- 28 CF. R §§ 35.170

1

35.171.

180-day statute of limtations fromthe date of
di scrim nation
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Resol

conplaint may be filed with either (a) any federal
agency that provides funding to the public entity
that is the subject of the conplaint; (b) the
federal agency designated in Part G 28 CF. R §
35.190, to investigate Title Il conplaints in
specific subject areas; or (c) the Departnent of
Justi ce.

if nore than one agency has responsibility because
t he conpl ai nt concerns nore than one departnent or
agency of a public entity, conplaint should be
filed wwth the Departnent of Justice, which wll
then refer to the appropriate agency.

enpl oynent conplaints can be filed with the EECC
if the state or |local governnent is al so subject
to Title I.

ution of conplaints -- 28 C.F. R §§ 35.173-35. 174.

desi gnat ed agency shall investigate conplaint,
attenpt formal resolution, and, absent resol ution,
i ssue a Letter of Findings.

Letter of Findings shall include (a) statenent of
facts and conclusions of law, (b) description of
remedy for each violation; and (c) notice of right
to sue at any time and voluntary conpliance
process.

agency shall try to secure voluntary conpliance
t hrough a negoti ated agreenent that can be
enforced by the Attorney General. |f the public
entity refuses to negotiate or negotiations are
not successful, the matter is referred to the
Attorney Ceneral.

Exhaustion of adm nistrative renedies is not required.

28 C
1

F.R § 35.172(b).

Bogovi ch v. Sandoval, 189 F.3d 999 (9" Gr. 1999),
no exhaustion requirenent; Parkinson v. Goord, 116
F. Supp.2d 390 (WD. N. Y. 2000); and Shariff v.
Artuz, 2000 W. 1219381 (S.D.N.Y.) and cases cited
t herein.

Cable v. Departnent of Devel opnental Services, 973
F. Supp. 7 (C.D. Cal. 1997), plaintiff’s claimfor
retaliation based on his objections to Title I
violations is subject to Title Il procedural
requirenents; plaintiff need not exhaust
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adm ni strative renedies prior to bringing action.
3. See Public Enploynent infra at V.C

4. Babicz v. School Bd. of Broward Cty., 135 F. 3d
1420 (11" Cir. 1998), cert. denied, 119 S.Ct. 53
(1998), when alleging federal clainms regarding the
deni al of publicly financed special education
under Section 504 or the ADA, plaintiff nust first
exhaust adm ni strative renedi es under the
I ndividuals with Disabilities Education Act
(I DEA); cannot circunvent |IDEA to obtain
conpensatory relief that is not avail abl e under
| DEA; and Mapp v. WIliam Penn School District,
2000 WL 1358484 (E.D. Pa.).

6. Wai ver of federal cause of action

1. Shirey v. Gty of Alexandria School Bd., 229 F. 3d
1143, 2000 W. 1198054 (4" Gir.), resolution of
di scrim nation conplaint through an agreenent
between the parties after nediation before the
Ofice of Gvil Rights did not waive plaintiff’s
right to file claimin court alleging
discrimnation in the action addressed in the
agreenent; agreenent nust include a know ng and
intelligent waiver of plaintiff’'s right to file
claimin court.

7. Statute of limtations for civil action

1. Nei t her ADA nor Rehabilitation Act contain a
[imtations period. Mst circuits have applied
the state’'s [imtation period for personal injury
actions. Lews v. Fayette County Detention
Center, 2000 W. 556132 (6" Gir.); Everett v. Cobb
County School District, 138 F.3d 1407 (11" Gir.
1998); Soignier v. Anmerican Bd. of Plastic
Surgery, 92 F.3d 547 (7" Cir. 1996), cert. denied,
117 S. C. 771 (1997); Baker v. Board of Regents
of State of Kansas, 991 F.2d 628 (10" Cir. 1993)
(Rehabilitation Act); Mrse v. Univ. of Vernont,
973 F.2d 122 (2™ Cir. 1992) (Rehabilitation Act);
H ckey v. Irving Indep. Sch. Dist., 976 F.2d 980
(5" Cir. 1993) (linmitation period in state
statute that was nodel ed after the Rehabilitation
Act applied rather than personal injury statute of
[imtations); Deck v. Gty of Toledo, 56 F.

Supp. 2d 886 (N.D. Onhio 1999); but see, Wl sky v.
Medi cal Col | ege of Hanpton Roads, 1 F.3d 222 (4
Cr. 1993), (limtation period in state disability
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10. REMED ES

statute nodel ed after Rehabilitation Act applied
rather than period for personal injury actions).

1. Gener al standard

1

State is not i mune under the El eventh Amendnent
froman action in State or Federal Court for a
violation of Act. 28 CF. R § 35.178; Conflict in
the circuits as to whether Congress had authority
to abrogate sovereign inmmunity under Title 11

Congress exceeded authority to abrogate State’s
immunity under Title I. Court dism ssed grant
of certiorari on whether abrogation of imunity
under Title Il was constitutional, noting that
Title Il has different renmedi al provisions than
Title I. Board of Trustees v. Garrett, 531 U. S
356 (2001).

1. Title I not congruent and proportional to the
injury to be prevented or renedied and the
nmeans adopted to achieve that end.

Congress’s § 5 authority to enforce equal
protection provision of Fourteenth Anendnent
islimted to invalidating State activities
t hat are unconstitutional, and, under

C eburne v. Ceburne Living Center, Inc., 473
U S. 432 (1985), only irrational
discrimnation is unconstitutional if
classification is based on disability.
Legi sl ative history does not suggest a
pattern of unconstitutional behavior by
States in enploynent; exanples of isolation
and segregation were activities of |ocal
government, not State, and |ist of

di scrimnatory incidents anmounted to
anecdotal accounts of disparate treatnent

t hat don’t constitute constitutional

vi ol ati ons under rational basis scrutiny.

2. Three Title | provisions are disproportionate
by proscribing conduct that is not irrational
di scrim nation.

1. requi renent that enployers nmake existing
facilities readily accessible to and
usabl e by individuals wth disabilities;
rational for enployer to conserve
resources and only hire enpl oyees who
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can use existing facilities.

2. undue burden standard as defense to
reasonabl e accommodati on obligation
exceeds constitutional standard; many
reasonabl e responses woul d not satisfy
undue burden standard and burden of
proof placed on enpl oyer.

3. invalidation of standards, criteria and
met hods of admi nistration that have a
di scrimnatory effect regardl ess of
rational basis, even though disparate
i npact does not support finding of
unconstitutional discrimnation.

3. Remai ni ng avenues of federal enforcenent
against States: Title |I prescribes standards
that remain applicable to the States and can
be enforced by the United States for noney
damages and by private plaintiffs for
injunctive relief under Ex parte Young.

Congress’s authority to abrogate i mmunity
under Title I1I.

1. Uphol di ng constitutionality
1. Post Garrett:

1. Hanson v. Medical Board of
California, 2002 W. 206414 (9"
Cir.) and Woncy v. Oregon
Departnent of Transportation, 2001
W. 474550 (9" Cir.) (Garrett does
not overrule previous 9" Circuit
decisions, Dare v. California, 191
F.3d 1167 (9" Cir. 1999), cert.
denied, 525 U S. 819 (2001) and
Cark v. California, 123 F.3d 1267
(9" Gir. 1997), which found valid
abrogation under Title Il. See
al so, Patricia N. v. Lemahieu, 141
F. Supp.2d 1243 (D. Haw. 2001); and
Becker v. Oregon, 170 F. Supp. 2d.
1061 (D. Ore. 2001).

2. Garcia v. S.U N Y. Health Sciences
Center of Brooklyn, 2001 W. 1159970
(2" Cir.), while Title Il inits
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entirety exceeds Congress’s § 5
authority (identifying the
reasonabl e nodi fication

requi renents identified in
Garrett), can structure a renedi a
schenme so that Title Il nonetary
suits against States will conport
with a valid abrogation of
immunity. Title Il nonetary suit
agai nst State may be maintained if
vi ol ati on was notivated by either
discrimnatory animus or ill wll
(not enough to show a know ng
violation of Title Il). Proof of
aninmus or ill will can be

est abl i shed under burden-shifting
t echni que adopted in MDonnel
Douglas Corp. v. Geen, 411 U. S
792 (1973) or notivating factor
anal ysis adopted in Price

WAt er house v. Hopkins, 490 U. S. 228
(1989); both standards ferret out
irrational prejudice, but make it
less difficult to prove

di scrimnation than the standard
rati onal basis test (disprove

exi stence of any legitimte
reason), and place ultimte burden
of proof on plaintiff. Plaintiff’s
cl ai m di sm ssed because no

al l egation of discrimnatory aninus
or ill will. See also Hanilton v.
Cty College of the Gty Univ. of
New York, 173 F. Supp.2d 181
(S.D.N Y. 2001).

Popovi ch v. Cuyahoga County Court,
276 F.3d 808 (6" Cir. 2002) (en
banc 7-6), action chall enging
court’s refusal to provide
requested auxiliary aid for child
custody hearing and retaliation for
enforcing rights barred by El eventh
Amendnent to extent it relies on
congressi onal enforcenent of equal
protection provision; not barred to
extent it relies on enforcenent of
due process clause. Title II
unlike Title I, enconpasses due
process type clains that require
bal anci ng of interests not rational
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basis analysis. Right to
participate in child custody
hearing invol ves a due process
right, and Congress iswthinits
express authority under § 5 to
require states to acconmodate
parent’s disability and not
retaliate; enforcing due process
right rather than expanding it.

Di ssent argues that regardl ess of
the right being protected, mnust
still identify a history of state
transgression of the specific right
in question and denonstrate
congruence and proportionality. No
evi dence of a pattern of due
process violations in area of
custody hearings, and Title Il over
broad proscription.

4, Bowers v. NCAA, 171 F. Supp.2d 389
(D.N.J. 2001), adopting theory in
Garcia, Title Il does not exceed
Congress’ § 5 authority insofar as
it only invalidates conduct that is
unconstitutional. Money danages
are avail abl e against State for
i ntentional discrimnation; for
di sparate i nmpact cases, injunctive
relief alone is avail able.

5. Project Life, Inc. v. d endening,
139 F. Supp.2d 703 (D. M. 2001),
relying on Anbs v. M. Dept. of
Public Safety, 178 F.3d 212 (4"
Cr. 1999), rehearing en banc,

j udgnment vacated (1999); case
di sm ssed 205 F. 3d 687 (2000),
holding that Title Il valid
abr ogati on.

6. Navedo v. Mal oney, 172 F. Supp.2d
276 (D. Mass. 2001), valid
abrogation of imunity based on
pr eponderance of case law in favor
of validity and Suprene Court’s
refusal to invalidate Title Il in
Garrett.

2. Pre-Garrett: Court of Appeals Title |1
cases surviving Garrett
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2.

1
Rej ecti ng
1. Post -
1
2.

Anbs v. Md. Dept. of Public Safety,
178 F.3d 212 (4" Cir. 1999),
reheari ng en banc, judgnment vacated
(1999); case dism ssed 205 F.3d 687
(2000); dark v. State of
California, 123 F.3d 1267 (9" Gr
1997); and Crawford v. Indiana
Dept. of Corrections, 115 F. 3d 481
(7th Gr. 1997).

constitutionality
Garrett

Rei ckenbacker v. Foster, 274 F.3d
974 (5" Gir. 2001), in action by
prisoners with nmental illness
al l eging deficient nental health
servi ces, overrul ed Cool baugh v.
Loui si ana, 136 F.3d 430 (5" Gr
1998), cert. denied, 119 S.C. 58
(1998), that had uphel d abrogati on;
immunity not validly abrogated by
ADA or Section 504. No pattern of
unconstitutional discrimnation by
the States; evidence of facially
neutral practices that have
di sparate i npact don’'t violate the
constitution. Title Il and Section
504 not congruent or proportional
because affirmative obligation to
make reasonabl e nodifications far
exceeds constitutional boundaries.
Declines to reach question of
wai ver of immunity under Section
504 t hrough acceptance of federal
f unds.

Thonpson v. State of Col orado, 258
F.3d 1241 (10" Gr. 2001), petition
for cert. filed, 70 U . S.L.W 3464
(Jan. 7, 2002), in action
chal | engi ng surcharge for

handi capped parking placards, Title
Il did not validly abrogate
immunity. Fourteenth Anendnent

vi ol ati on agai nst disabl ed exists
if irrational distinctions between
di sabl ed and non-di sabl ed,
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invidious state action and, in
[imted situations such as voting
rights and prison conditions,
failure to make acconmodations to
disabled. Title Il requires
accommodati ons that go beyond what
is required under equal protection
or due process clauses. Congress
did not identify a pattern of
unconstitutional discrimnation by
the states agai nst disabled; |ocal
officials responsible for nost

viol ations which primarily invol ved
failure to make accommodati ons.

Wt hout foundation of
unconstitutional discrimnation,
Title Il cannot be considered
preventative or renedia

| egislation that is congruent and
proportional to any constitutional
violation. See also, Neiberger v.
Hawki ns, 150 F. Supp.2d 1118 (D
Col 0. 2001).

Prater v. Departnment of
Corrections, 11 Fed. Appx. 668,
2001 W. 370476 (8" Cir.), Title Il
did not validly abrogate immunity
relying on pre-Garrett decision in
Al sbrook v. Gty of Maunelle, 184
F.3d 999 (8" Gir. 1999) (en banc),
cert. granted, 528 U S. 1146
(2000), cert. dismssed, 120 S. C
1265 (2000).

Key v. Grayson, 163 F. Supp.2d 697
(E.D. Mch. 2001) (prisoner denied
servi ces based on hearing
inmpairment); Frederick L. v.
Departnent of Public Welfare, 157
F. Supp.2d 509 (E.D. Pa. 2001)
(communi ty- based services for

i ndividuals with nental ill ness;
assert constitutional right under
due process cl ause because
involuntarily commtted to
institution, but rational basis
standard applied. Evidence of
pattern of unconstitutional

di scrimnation by States not
sufficient and nodification

requi renent goes beyond
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constitutional requirenent);
Wllianmson v. Ceorgia Dept. of
Human Resources, 150 F. Supp. 2d
1375 (S.D. Ga. 2001) (Title |

enpl oynment action); Badill o-
Santiago v. Andreu-Garcia, 150 F.
Supp. 2d 1375 (D.P. R 2001)
(accommodation for individual with
hearing inpairnments in court
proceedi ng); Lieberman v. Del aware,
2001 W 1000936 (D. Del.) (applying
Lavia v. Pennsylvani a Departnent of
Corrections, 224 F.3d 190 (3 Gr
2000) Title | case to Title I1);
and Doe v. Division of Youth and
Fam |y Services, 148 F. Supp.2d 462
(D.N.J. 2001) (practices of child
wel fare agency relating to custody
of newborn by mother with H V).

2. Pre-Garrett:

1

Wal ker v. Snyder, 213 F.3d 344 (7'
Cir. 2000), cert. denied, 531 U S.
1190 (2001), blind prisoner’s claim
for accommodation under Title Il in
formof a free tape player for
audi o books and private prison cel
barred; Congress has authority
under § 5 only to require States to
di sregard a person’s disability,

not accommvdate it, and to prohibit
irrational, not rational,

di scrim nation on the basis of
disability; rational for state to
require two-person cell and paynent
for equipnment; Stanley v. Litscher,
213 F.3d 340 (7" Cir. 2000); Reese
v. State of M chigan, 234 F.3d 1269
(6" Cir. 2000), cert. denied, 121
S.C. 1231 (2001); Lavia v.

Pennsyl vani a Dep’t of Corrections,
224 F.3d 190 (3™ Cir. 2000) (Title
| ; lack of evidence of
unconstitutional state

di scrimnation); Stevens v.
IIlinois Dep’t of Transportation,
210 F.3d 732 (7" Cir. 2000), cert.
denied, 531 U.S. 1190 (2001) (Title
l); Erickson v. Bd. of Governors
of State Colleges and Universities
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for Northeastern lllinois Univ.,
207 F.3d 945 (7" Gir. 2000), cert.
deni ed, 531 U.S. 1190 (2001) (Title
l); Hermes v. State of Nebraska,
230 F.3d 1363, 2000 W. 1060492 (8'"
Cir.); Sanderson v. lowa Comm of
Veterans Affairs, 230 F.3d 1363,
2000 W. 1060497 (8" Cir.); Al sbrook
v. Gty of Maunelle, 184 F.3d 999
(8" Cir. 1999) (en banc), cert.
granted, 528 U. S. 1146 (2000),
cert. dismssed, 120 S.Ct. 1265
(2000), (legislative history does
not docunent w despread

di scrimnation on the part of the
state and Title Il does nore than
enforce rational relationship
standard); Brown v. NC Div. of
Mot or Vehicles, 166 F.3d 698 (4"
Cr. 1999), cert. denied, 531 U S.
1190 (2001) (surcharge provision
unconstitutional); Wesley v.
Vaughn, 1999 W. 1065209 (E.D. Pa.),
on remand, 2000 W. 1308798 (E. D
Pa.), summary judgnment granted in
part, denied in part, 2001 W
210285 (E.D. Pa.) (Title Il
unconstitutional in context of
prison’s practice of |ocking shower
roomdoor with inmate inside);

Ni hi ser v. GChio EPA, 979 F. Supp.
1168 (S.D. Ohio 1997), affd in
part, revd in part, 269 F.3d 626
(6" Cir. 2001); and Moyer v. Conti,
2000 W. 1478791 (E.D. Pa. 2000).

3. Rehabilitation Act: Constitutionality of
abrogati on of El eventh Amendnment inmunity

1

Ni hiser v. Chio Environnental Protection
Agency, 269 F.3d 626 (6" Cir. 2001),
State’s participation in a federal
program wai ves El event h Amendnent

i mmunity where express statutory

| anguage provides for a waiver or
overwhel mng inplications fromtext
denonstrates waiver. 42 U S.C. § 2000d-7
is the nost express | anguage of wai ver.

Garcia v. S UNY. Health Sciences
Center of Brooklyn, 2001 W. 1159970 (2™
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Cir. 2001), State did not know ngly

wai ve immunity by accepting federal
funds. A waiver of inmunity requires an
intentional relinquishment of a known
right or privilege; since the prevailing
| egal standard at the time funds were
accepted was that immunity had been
abrogat ed under the ADA, State could not
have understood that it was abandoni ng
imunity, as it had already been |ost.

Di stingui shes JimC. as erroneously

f ocusi ng on whet her Congress expressed
its intention to condition waiver on
recei pt of funds and whet her funds were
recei ved, rather than whether State
actually believed it was relinquishing
immunity in accepting the funds.

Garrett v. University of Al abama at

Bi r m ngham Board of Trustees, 261 F.3d
1242 (11" Cir. 2001), affd in part,
vacated and remanded in part, 276 F.3d
1227 (11" Cir. 2001), Congress did not
validly abrogate i mmunity under Section
504, but remand to district court to
consi der whet her voluntary wai ver by
recei pt of federal financial assistance
condi ti oned upon such wai ver.

Kvorjak v. State of Maine, 259 F.3d 48
(1% Gir. 2001), claimfor failure to
accommodate in enpl oynent renai ns viable
under Section 504 even though claimfor
nmoney damages cannot be brought under
Titles I and 11.

Douglas v. California Dept. of Youth
Aut hority, 271 F.3d 812 (9" G r. 2001),
State waived i nmunity by accepting
federal funds for enploynment program

JimC v. United States, 235 F.3d 1079
(8" Gir. 2000) (en banc 6-4), cert.
deni ed sub nom, Arkansas Dept. of
Education v. JimC., 121 S.C. 2591
(2001), State agency or departnent that
accepts or distributes federal funds
waives its imunity; State can shield
chosen agencies from conpliance with
Section 504 by not accepting federal
funds for such agencies. Section 504
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10.

wai ver does not exceed Congress’
spendi ng power by inposing overly broad
and coercive conditions on federal
funds; sacrifice of all federal
education funds (12% of state’s annua
budget) would be politically painful but
it does not conpel the State’s choice.
See also, Gey v. Wlburn, 270 F.3d 607
(8" Gir. 2001).

Stanley v. Litscher, 213 F.3d 340 (7'"
Cir. 2000), unlike Title Il
Rehabilitation Act is a condition on the
recei pt of federal funds, and

| egi sl ati on under the spending power is
not affected by Kinel (abrogation under
Section 5 of Fourteenth Anendnent).

Clark v. State of California, 123 F.3d
1267 (9" Cir. 1997), cert. denied, 524
U S. 937 (1998), in Section 504
chal I enge, state waives El eventh
Amendnent i mmunity by accepting federal
funds where the funding statute

mani fests clear intent to condition
participation in progranms funded under
Act on State’s consent to waive
constitutional immunity. Rehabilitation
Act Amendnents of 1996, 42 U.S.C §
2000d-7, is an unanbi guous wai ver of
state’s El eventh Amendnent inmmunity
under Lane v. Pena, 518 U. S. 187 (1996).

Bowers v. NCAA, 171 F. Supp.2d 389
(D.N.J. 2001), rejecting Garcia, State
knowi ngly wai ved i nmunity by accepting
federal funds, even though Title Il was
presuned to waive imunity as well.
State knew in surrendering imunity as a
condition of receiving federal funds, it
gave up insurance against alterations in
| aw of sovereign inmunity. Wiver was
not coerced as federal funds constituted
| ess than one percent of state’s higher
educat i on budget.

Kosl ow v. Commpnweal th of Pennsyl vani a,
158 F. Supp.2d 539 (E.D. Pa. 2001),
noti on for consideration on other
grounds denied, 12 A D. Cases 799 (E. D
Pa. 2001), following Garrett, Section
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11.

12.

13.

504 not validly abrogated under Section
5 of Fourteenth Amendnent because no
speci fic unconstitutional conduct by
states identified by Congress. State did
not wai ve by accepting federal funds; 42
US. C § 2000d-7 is not an expressed

wai ver of immunity and no nexus between
t he purpose of the federal funds and the
Rehabilitation Act.

Frederick L. v. Departnent of Public

Wl fare, 157 F. Supp.2d 509 (E.D. Pa.
2001), State waived immunity by
accepting federal funds; Section 2000d-7
unanbi guously expresses Congress’ intent
to condition grant of Section 504 funds
on consent to suit. No need to
establ i sh nexus between purpose of funds
and condition inposed. Wiiver in not
undul y coerci ve.

Li eberman v. Del aware, 2001 W. 1000936
(D. Del. 2001), states waive imunity in
exchange for federal funds.

Key v. Grayson, 163 F. Supp.2d 697 (E. D
M ch. 2001) (sane).

“Arm of the state”

1

Board of Trustees of the University of
Al abama v. Garrett, 531 U S. 356 (2001),
El event h Amendnent i mmunity does not
extend to units of |ocal governnent;

t hus, actions of |ocal governnment cannot
be consi dered when determ ni ng whet her
Title I was congruent and proportional
to a pattern of unconstitutional

behavi or.

Chi sol mv. MManinon, 275 F.3d 315 (3"
Cr. 2001), county court that was nerged
into state-based court system not an
“arm of the state” because county

remai ned |iable for clains agai nst

court; state law required county to
provide interpretive services; and court
was aut ononmous wWith respect to the
conduct at issue in case - provision of
interpretive service.
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3. Gorman v. Easley, 257 F.3d 738 (8" Gir
2001), cert. granted sub nom, Barnes V.
Gorman, 122 S.Ct. 865 (2002), Kansas
City Board of Police, while appointed in
part by the governor, is not an “arm of
the state;” Gity, not State, is
responsi ble for its financial
l[iabilities, including noney judgenents,
and Board is not subject to State’s
direction or control.

4. Parker v. Anne Arundel County, M.,
2001W. 282695 (D. Md.), in Title | case
agai nst county fire departnment, County
is not an “armof the state:” state
treasury woul d not be inpacted by a
judgnment in the case; county has
autonony in areas of personnel
deci sions, daily operations and
budgetary matters, even though it nust
adhere to state fire codes; county fire
departnent is involved in local rather
t han statew de concerns; and state |aw
does not treat fire departnents as a
state entity.

5. Bowers v. NCAA, 171 F. Supp.2d 389
(D.N.J. 2001), University of Menphis is
arm of State because state |aw required
all university revenue to flowinto
state fiscal accounts.

federal case | aw determnm nes what renedi es are
avai |l abl e because neither Rehabilitation Act, 29
U S . C 794a(a)(2), nor Title VI, 42 U S.C. §2000d
et seq., set out renedies.

Franklin v. Gmnnett County Public Schools, 503
U S 60 (1992), in a case brought under Title I X
of the Education Amendnents of 1972 and relying
extensively on case | aw devel oped under Title VI,
the Suprenme Court held that "absent clear
direction to the contrary by Congress, the federal
courts have the power to award any appropriate
relief in a cognizabl e cause of action brought
pursuant to a federal statute."™ Court held

nmonet ary damages are available to enforce Title

I X.

Attorney fees: Buckhannon Board and Care Hone,
Inc. v. West Virginia Departnent of Health and
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Human Resources, 532 U.S. 598 (2001), to be a
prevailing party in ADA litigation, party nust
secure either a judgnent on the nerits or court-
ordered consent decree; fees may not be awarded,
on catalyst theory, sinply because |awsuit brought
the desired result through voluntary change in

def endant’s conduct.

Monetary relief under Title |

1

Courts of Appeal have interpreted Section 504 to
al l ow nonetary damages, particularly after the
Suprene Court's decision in Franklin.

1. WB. v. Matula, 67 F.3d 484 (3rd Cr. 1995),
plaintiff sued for conpensatory and punitive
damages agai nst school for its persistent
refusal to evaluate, classify and provide
necessary educational services. Court held
t hat nonetary damages are avail able, but did
not rule specifically on scope of nonetary
damages.

2. Pandazides v. Va. Bd. of Educ., 13 F. 3d 823
(4th Gr. 1994), teacher sought conpensatory
and punitive damages for refusal to provide
accommodation in taking teacher qualifying
exam nation. Court held that full panoply of
rights are avail abl e under Section 504 after
Frankl i n.

conpensatory damages: available for Title |
violations to the extent intentional
di scrim nation has been all eged and proven

1. Duval | v. County of Kitsap, 260 F.3d 1124 (9"
Cr. 2001), proof of intentional
di scrimnation required under Al exander V.
Sandoval , 531 U.S. 1049 (2001) (Title VI
case); intentional discrimnation established
if public entity acts with deliberate
indifference to protected federal right; no
need to prove discrimnatory aninus.
Del i berate indifference established by
showi ng public entity’s know edge that harm
to a federally protected right is
substantially likely and failure to act upon
that |ikelihood.

2. Garcia v. S.U. N Y. Health Sciences Center of
Brooklyn, 2001 W. 1159970 (2™ Cir.), affirned
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t hat noney damages agai nst non-state
governnental entities can be obtai ned upon
proof of deliberate indifference to federally
protected rights. See Bartlett v. New York
State Board of Law Exam ners, 156 F.3d 321
vacated on other grounds, 527 U. S. 1031
(1999).

Cassidy v. Indiana Dept. of Corrections, 199
F.3d 374 (7" Cir. 2000), prisoner’s danage
claimfor nental and enotional injury arising
fromdenial of access to prison activities
barred by Prison ReformLitigation Act, which
prohi bits actions for nental or enotional
injury suffered while incarcerated w thout a
showi ng of physical injury.

Ferguson v. Gty of Phoenix, 157 F. 3d 668
(9" Gir. 1998), cert. denied, 119 S.Ct. 2049
(1999), conpensatory damages under Title |
and Section 504 avail able only upon a show ng
of discrimnatory intent. Rejects position
that Franklin permts conpensatory damages
for conduct other than intentional. No

evi dence of discrimnatory aninus or
deliberate indifference to the strong

I'i kel i hood that conduct was viol ating federal
right; failure to provide accessible 9-1-1
systemresulted from bureaucratic inertia and
| ack of understandi ng about the DQJ Techni cal
Assi stance Manual’s requirenments. See al so,
M dgett v. Tri-County Transportation Dist. of

Oregon, 254 F.3d 846 (9™ Cir. 2001); and
Memmer v. Marin County Courts, 169 F.3d 630
(9" Cir. 1999).

Johnson v. Gty of Saline, 151 F.3d 564 (6"
Cir. 1998), conpensatory danages recoverabl e
to extent permtted under Section 504 and
Title VI; refused to dismss claimfor
conpensatory damages for city’s refusal to

| ocate city’s cable station in an accessible

| ocation and its termnation of contract with
i ndi vi dual who had a nmobility inpairnent to
operate the cable station.

Tyler v. Gty of Manhattan, 118 F.3d 1400
(10th G r. 1997), conpensatory danages are
not recoverabl e because plaintiff did not
state claimfor intentional discrimnation;
refused to address issue raised by am cus
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10.

11.

Departnent of Justice that plaintiff is
entitled to conpensatory danages w t hout
all eging intentional discrimnation.

Love v. Westville Correctional Center, 103
F.3d 558 (7th Gr. 1996), jury award of
$31, 000 in danmages to prison inmate for

i ntentional denial of access to prison
servi ces uphel d.

Bartlett v. New York State Bd. of Law

Exam ners, 2001 W 930792 (S.D.N.Y.),
conpensat ory damages awarded for the cost of
the three bar exans plaintiff took w thout
recei ving a requested accommodati on. Court
declined to consider Eleventh Arendnent issue
because Garrett applied only to Title |I case
and Garcia v. S.UNY. v. Health Sciences
Center of Brooklyn was pending in the Second
Crcuit at time of decision.

Constance v. S.U.N. Y. Health Science Center
at Syracuse, 166 F. Supp.2d 663 (N.D. N Y.
2001), hospital’s failure to ensure that
requested interpreter appear at hospital to
assi st patient did not constitute deliberate
indifference to federally protected rights.
Totality of circunstances indicates that
hospital attenpted to have enpl oyees assi st
patient with communi cati on.

Tsonbanidis v. Gty of Wst Haven, 180 F
Supp. 2d 262 (D. Conn. 2001), owner of group
recovery home awarded conpensat ory danages
for enotional pain and suffering resulting
fromdiscrimnatory conduct by city’s zoning
of ficials; advocacy group awarded danages for
the tinme executive director spent dealing
wWith city’s discrimnatory conduct that
required diversion of resources from ot her
matters. No damage award against fire
district for failure to nodify application of
fire safety code because no proof of

i ntentional discrimnation.

Ability Center of Greater Toledo v. City of
Sandusky, 133 F. Supp.2d 589 (N.D. Onhio
2001), reconsideration denied, 2001 W
1739166, claimfor conpensatory and punitive
damages for failure to install curb cuts

deni ed where no evidence that Gty acted with

91



intent to discrimn nate.

12. Salcido v. Wodbury County, lowa, 119 F.
Supp. 2d 900 (N.D. Iowa 2000), county required
to reinburse state for cost of care for
i ndi vidual with denentia facility who had
been conmtted involuntarily to state nental
health facility.

13. Wirthington v. Gty of New Haven, 1999 W
958627 (D. Conn.), plaintiff entitled to
$150, 000 for pain, humliation, enotional
di stress and financial hardship resulting
fromcity's failure to provide reasonabl e
accommodati on over a three-year period, plus
pre- and post-judgnent interest.

14. Thrope v. State of Ghio, 19 F. Supp.2d 816
(S.D. Ohio 1998), State must reinburse
plaintiffs for paynent of illegal surcharge
to obtain parking placard.

15. N ece v. Fitzner, 922 F. Supp. 1208 (E. D
M ch. 1996), conpensatory damages for nenta
angui sh and hum liation resulting from
al l eged intentional discrimnation by prison
are avail able under Title Il. Court raised
the question, but did not resolve in notion
to dismss, whether intentional
di scrim nation nust be proved to recover
conpensat ory damages

16. Burns-Vidlak v. Chandler, 939 F. Supp. 765
(D. Hawaii. 1996), plaintiffs entitled to
conpensatory damages for exclusion from
heal th care pl an.

17. Tafoya v. Bobroff, 865 F. Supp. 742 (D.N M
1994), plaintiff not entitled to conpensatory
damages because did not allege and coul d not
prove intentional discrimnation by school
district inits hiring process.

18. But see, Burke v. Comonwealth of Va., 938 F
Supp. 320 (E.D. Va. 1996), Title Il only
permts injunctive relief.

puni tive damages

1. traditional view that punitive damages are
not avail able against a public entity cast in
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doubt by Franklin. Suprene Court will decide
this issue next term

Gorman v. Easley, 257 F.3d 738 (8" Gir

2001), cert. granted sub nom, Barnes V.
Gorman, 122 S.Ct. 865 (2002), punitive
damages are avail able under Title Il and
Section 504, since renedies avail abl e under
Title VI apply. Congress created an inplied
cause of action under Title VI in 1964 and
prevailing standard was that all renedies
were avail abl e unless expressly limted.
Under Franklin, Congress assuned the

avai lability of punitive danages upon
enactnent of Title VI and did not
subsequently anend Title VI to limt those
remedi es, including when it extended Title VI
remedies to Section 504 and Title 11

Concl udes that 6" Gircuit Mreno decision

m sapplied Franklin by not exam ning the
renmedi es that existed at the time of
enactnent of Title VI. Punitive damages are
appropriate if conduct was notivated by evil
notive or intent or reckless or callous
indifference to a federally protected right.

Doe v. County of Centre, Pa., 242 F.3d 437
(3" Cir. 2001), punitive danages not
avai | abl e against nunicipalities under Title
Il or Section 504; neither statute
denonstrates Congress’ intent to override
settled comon law imunity from punitive
damages and rational e for not awardi ng
punitive damages under § 1983 (City of
Newport v. Fact Concerts, Inc.) also apply
under disability statutes: sanctions agai nst
muni ci pality, as opposed to offending
official, unlikely to deter future

di scrimnatory actions or provide effective
retribution, and remedy could threaten
financial integrity of |ocal government.

Moreno v. Consolidated Rail Corp., 99 F.3d
782 (6th Cir. 1996), en banc Court (11-2)
reversed three judge panel's decision and
hel d that punitive damages are not avail abl e
under Section 504. Court found that Congress
did not denonstrate any desire to change

est abl i shed understandi ng that punitive
damages were not avail abl e under Section 504
i n subsequently passed | egislation. The
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Cvil Rights Act of 1991, which provided
capped conpensatory and punitive damages for
intentional violations of Title VII, Section
501 of the Rehabilitation Act and Title I of
the ADA (all enploynment provisions), did not
upset the status quo of no punitives under
Section 504. Court also found that punitive
damages are not "appropriate" under Section
504, because Congress has chosen ot her ways
to puni sh those who violate Section 504 and
puni ti ve damages goes beyond what is
necessary to enforce Section 504. Johnson v.

City of Saline, 151 F.3d 564 (6" Cir. 1998)
fol |l owed Moreno.

Canpos v. San Francisco State Univ., 1999 W
1201809 (N.D. Cal.) request for punitive
damages based on intentional refusal to nake
coll ege prograns and facilities accessible
not di sm ssed.

Saylor v. R dge, 989 F. Supp. 680 (E.D. Pa.
1998), Court refused to strike punitive
damage claimfor alleged enpl oynent
discrimnation under Title Il and §504 of the
Rehabilitati on Act because no express

i ndi cation that Congress intended to prohibit
the recovery of punitive damages under either
Act and majority of courts have ruled in
recent cases that punitive damages are
permtted under §504.

Burns-Vidlak v. Chandler, 980 F. Supp.1144
(D. Haw. 1997), punitive damages avail abl e
under §504 (and by reference Title I1).
“appropriate relief” under Franklin includes
puni ti ve danmages; Congress has not given
clear direction that punitive danmages nay not
be awarded in §504 cases and such damages are
appropriate renedy to fight discrimnation.
See cases cited therein.

Wnfrey v. Gty of Chicago, 957 F. Supp. 1014
(N.D. 1Il. 1997), affd, 259 F.3d 610 (7"

Cr. 2001), punitive damages not permtted in
a Title Il enploynment discrimnation case;
Title I'l does not explicitly provide for
punitive danmages in contrast to Title I, and
Title | explicitly exenpts governnment entity
from punitive damages.
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The G vil Rights Act of 1991, 42 U S.C §
1981a, in authorizing capped conpensatory and
punitive damages for intentional enploynent

di scrim nation, disallowed punitive damages
agai nst "a governnment, governnent agency or
political subdivision.™ 42 U S.C §

1981a(b) (1).

Equi t abl e Reli ef

1. Suit against official of public entity for
prospective injunctive relief under Ex parte Young

1

Board of Trustees of the Univ. of Al abama v.
Garrett, 531 U. S. 356 (2001), notw thstanding
State immunity fromsuit by private

i ndi vi dual for noney damages, Title | of ADA
still prescribes standards applicable to the
States that can be enforced by private
individuals in actions for injunctive relief
under Ex parte Young.

Garcia v. S.UNY. Health Sciences Center of
Brookl yn, 2001 W. 1159970 (2™ Cir.), Title I
standards generally applicable to States;
actions for injunctive relief against state
officials permtted under Ex parte Young.

Randol ph v. Rodgers, 253 F.3d 342 (8" Gir.
2001), hearing-inpaired prisoner may seek
prospective injunctive relief against
director of prison for provision of

communi cation services, pursuant to Ex parte
Young. Title Il enforcenent provisions,
unl i ke those for enploynment cases under Title
|, do not constitute a conprehensive renedial
schene that precludes an action against a
state official under Ex parte Young.

Di stinguishes Eighth GCrcuit decision in

Al sbrook v. Gty of Maunelle, which held
Title I'l provided detailed renedial schene
that barred § 1983 action against state
officials in individual capacity, based on

di fferences between renedial schene for

di scrimnation in enploynment versus other
public services. Title Il still applies to
States as an exercise of Congress’ power
under the Comrerce C ause.

G bson v. Arkansas Dept. of Correction, 265
F.3d 718 (8" Cir. 2001), in Title
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enpl oynent di scrimnation case, state

enpl oyees may sue officials for prospective
injunctive relief. In light of Suprene
Court’s decision in Garrett, ADA's renedi al
schenme does not exclude use of Ex parte Young
relief, which is consistent wwth the ful
panoply of renedi es avail abl e under the

enf orcenment provisions of the ADA, including
equitable orders conpelling state officials
to performstatutory obligations. Relief
under ADA di stingui shable fromthat under

| ndi an Gam ng Regul atory Act at issue in
Sem nole Tribe of Florida v. Florida.

Di stingui shes Al sbrook as not addressing Ex
parte Young cl ai m because cl aimfor
injunctive relief was noot and case predated
Garrett decision.

John Roe # 2 v. Qgden, 253 F.3d 1225 (10"
Cr. 2001), Title Il suit against director of
Col orado State Board of Law Exam ners seeking
to enjoin inquiry and investigation about
past treatnment for alcoholism drug
dependence and nental illness in connection
with adm ssion to State bar permtted under
Ex parte Young. But see Lewis v. New Mexico
Dep’t. of Health, 94 F. Supp.2d 1217 (D.N. M
2000), affd, 261 F.3d 970 (10" Gir. 2001)
(institutionalization; Ex parte Young does
not apply to Title Il because officials
cannot be sued; Title Il claimvoluntarily

di sm ssed prior to decision on appeal).

Hol m v. Washington State Penitentiary, 19
Fed. Appx. 704, 2001 W 1153229 (9" Cir.),
injunctive relief under Ex parte Young
permtted, but must sue individual defendant
not entity.

Nel son v. Mller, 170 F.3d 641 (6" Cir.
1999), prospective injunctive relief against
Secretary of State to alter balloting
practice would not be barred by 11'" Amendment
under Ex parte Young, 209 U S. 123 (1908).

U.S. v. Mssissippi Dept. of Public Safety,
159 F. Supp.2d 374 (S.D. Mss. 2001), Ex
parte Young claimfails where State, but no
state official, has been named in action.

Frederick L. v. Departnent of Public Wlfare,
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157 F. Supp.2d 509 (E.D. Pa. 2001), follow ng
Garrett, official can be sued in official
capacity to enforce both Title Il and Section
504 under Ex parte Young.

10. Gegory v. Admnistrative Ofice of the
Courts of New Jersey, 168 F. Supp.2d 319
(D.N. J. 2001), l|leave granted to anmend
conplaint to nanme officials of admnistrative
office of the court; Ex parte Young claim
against officials for failure to provide
request ed acconmodati on to enabl e hearing
inmpaired individual to participate in court
proceedi ngs permtted under Title Il and
Section 504 of Rehabilitation Act.

11. Myer v. Conti, 2000 W. 1478791 (E.D. Pa.
2000), Ex parte Young action cannot be
mai nt ai ned agai nst state official; no
violation of federal |aw exists since Title
Il cannot be enforced against the State under
t he El eventh Amendnent (predated Suprene
Court’s decision in Garrett; viability
guestioned in Gegory v. Admnistrative
Ofice of the Courts of New Jersey and case
di stinguished in Frederick L. v. Departnent
of Public Welfare, 157 F. Supp.2d 509 (E.D.
Pa. 2001)).

Davol | v. Webb, 194 F.3d 1116 (10" Cir. 1999),
front pay may be awarded when reinstatenent not
appropriate; court nust articul ate specific basis
for end date of front pay award.

Layton v. Elder, 143 F.3d 469 (8" Cir. 1998),
mandatory injunctive relief appropriate to require
county to make courthouse parking and buil ding
accessi bl e.

Keith v. Mullins, 162 F.3d 539 (8" GCir. 1998), no
basis for nmodifying injunction that required
county to construct a ranp at the courthouse,
where county’s evidence of cost of chair lift did
not denonstrate changed circunstances.

Tsonbanidis v. Gty of Wst Haven, 180 F. Supp.2d
262 (D. Conn. 2001), city and fire district
enj oi ned from prosecuti ng owner of group recovery
home for violations of city zoning code and state
fire safety code that related to the nunber of
unrel ated i ndividuals who reside in the group
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10.

11.

12.

home. Ordered to apply zoning and fire safety
code standards that govern single-famly dwellings
to the group hone, even though group hone does not
satisfy zoning code definition of “famly.”

Bartlett v. New York State Bd. of Law Exam ners,
2001 W 930792 (S.D.N.Y.), injunctive relief
requiring a reasonabl e accommodati on on the bar
exam nation, including double the allotted tine
spread over four days; use of a conputer
permssion to circle multiple choice answers; and
| arge print on state and nulti-state portions.

Project Life, Inc. v. dendening, 139 F. Supp.2d
703 (D. Md. 2001), State enjoined to enter into

|l ong-termlease with a drug treatnment provider for
the rental of a berth to locate a ship from which
servi ces coul d be provided.

MX Goup, Inc. v. Gty of Covington, 106 F

Supp. 2d 914 (D. Ky. 2000), city enjoined from

wi t hhol di ng zoning permts for a nethadone
treatment programand treating it differently from
other nmedical facilities.

Salcido v. Wodbury County, lowa, 119 F. Supp.2d
900 (N.D. lowa 2000), county enjoined to provide
funding for residential services at state nental
health facility to which individual with denentia
was conmtted involuntarily.

Smth-Berch, Inc. v. Baltinore County, M., 115 F
Supp. 2d 520 (D. M. 2000), county enjoined from

i nposi ng zoni ng requirenents on net hadone
treatment prograns that are not inposed on ot her
medi cal offi ces.

Levy v. Mdte, 104 F. Supp.2d 538 (D. Md. 2000),
injunctive relief requiring University of Maryl and
to install permanent ranp at entrance of one
facility ahead of construction schedul e denied; no
evidence that plaintiff would suffer future

di scrim nation because tenporary ranp had been
used successfully by others to gain entrance and
Uni versity foll owed recommendations of plaintiff’s
expert in nodifying other features of facility
that were not in conpliance with ADAAG

Bi ngham v. Oregon School Activities Ass’n, 37 F.
Supp. 2d 1189 (D. Or. 1999), vacated in part by
Bi ngham v. Ediger, 2001 W. 1217701 (9" Gir.)
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13.

14.

15.

16.

17.

enj oi ned use of eight-senester eligibility rule to
exclude student with learning disability from
participating in interscholastic sports; ordered
association to rewite eight-senmester rule to
provi de an exception for |earning disabled
students. On appeal, injunction noot as
association conplied with injunction and student
graduat ed from hi gh school .

Wesl ey v. Vaughn, 1999 W. 1065209 (E.D. Pa.), on
remand, 2000 W. 1308798 (E.D. Pa.), summary

j udgnment granted in part, denied in part, 2001 W
210285 (E.D. Pa.), injunctive relief against State
not barred by 11" Anendnent, under Ex parte Young,
even if damage claimis. Salcido v. Wodbury
County, lowa , 66 F. Supp.2d 1035 (N.D. |owa
1999); Uttilla v. Gty of Menphis, 40 F. Supp.2d
968 (WD. Tenn. 1999), aff d, 1208 F.3d 216 (6"
Cr. 2000).

Thrope v. State of GChio, 19 F. Supp.2d 816 (S.D
Chio 1998), State enjoined fromrequiring
individuals with disabilities to pay for parking
pl acar d.

Tyler v. Kansas Lottery, 14 F. Supp.2d 1220 (D
Kan. 1998), no standing to request statew de
injunctive relief to require lottery operation to

conply with Title Il, because no evidence that
particular plaintiff will face real and i medi ate
threat of future harm Injunction to suspend sale

of lottery tickets at non-conpliant sites in city
in which plaintiff would participate not granted
because plaintiff did not prove imm nent threat of
injury, a favorable bal ance of harns and no
adverse affect to public, because |oss of revenue
out wei ghs benefit through possible slight increase
in accessibility.

Li ghtbourn v. Garza, 118 F.3d 421 (5th Cr. 1997),
reversed extensive injunctive relief requiring
Secretary of State to ensure statew de
accessibility of voting systenms to visually and
mobility inpaired persons, concluding that ADA and
state |l aw do not inpose duty on Secretary to
ensure |l ocal election officials conply with the
ADA.

Tyler v. Gty of Manhattan, 857 F. Supp. 800 (D
Kan. 1994), injunctive relief requiring city to
(a) adopt schedule for installing curb ranps as
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4.

18.

Secti

expeditiously as possible, but no |ater than
January 26, 1995; (b) conduct a self-evaluation of
current services, policies and practices; (c)

rel ocate ball ganes to accessible fields and (d)
renovi ng barricade at one park.

Concerned Parents to Save Dreher Park Center v.
Cty of West Pal m Beach, 884 F. Supp. 487 (S.D
Fla. 1994), permanent injunctive relief requiring
city to continue inplenenting its plans to
establish recreational prograns that are

accessi ble to disabled individuals.

on 1983 claimbased on Title Il violation

Courts have split over whether the Rehabilitation
Act and the ADA provide a sufficiently
conprehensi ve renedi al schene so as to bar Section
1983 cl ai ns based on their violation.

1. Section 1983 claimbarred. Alsbrook v. Cty
of Maunelle, 184 F.3d 999 (8" Gir. 1999) (en
banc), cert. granted, 528 U S. 1146 (2000),
cert. dismssed, 529 U.S. 1001 (2000); Pona
v. Cecil Wittaker’s Inc., 155 F.3d 1034 (8
Cr. 1998), cert. denied, 119 S.C. 1805
(1999), and Davis v. Francis Howel|l School
Dist., 138 F.3d 754 (8" Cir. 1998); Hol brook
v. Gty of Alpharetta, 112 F.3d 1522 (11th
Cr. 1997); Porter v. Ellis, 117 F. Supp.2d
651 (WD. Mch. 2000); Burns-Vidlak v.

Chandl er, 939 F. Supp. 765 (D. Hawaii 1996)
(Section 1983 claimdism ssed for |ack of
jurisdiction; plaintiffs could recover
damages under Section 504 and Title 11

wher eas damage cl ai munder Section 1983
barred by El eventh Anmendment and injunctive
relief request noot); Wesley v. Vaughn, 2001
W 210285 (E.D. Pa.); and Silk v. Gty of

Chi cago, 1996 W. 312074 (N.D. 1Il1.), summary
j udgnment granted, 1997 WL 790598, aff d, 194
F.3d 788 (7" Gir. 1999.

2. Section 1983 claimpermtted. Duvall v.
County of Kitsap, 260 F.3d 1124 (9" Cr.
2001) (nmust denonstrate that the governnent’s
policy or custominflicted the injury); WB.
v. Matula, 67 F.3d 484 (3rd Cir. 1995)
(Section 504 claim; Smth v. Barton, 914
F.2d 1330 (9th Cir. 1990), cert. denied, 501
U S 1217 (1991) (Section 504 claim; Pushkin
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v. Regents of Univ. of Col orado, 658 F.2d
1372 (10th Cir. 1981) (Section 504 claim;
and Frederick L. v. Departnment of Public
Wl fare, 157 F. Supp.2d 509 (Title Il and
Section 504).
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